IN  THE  SUPREME  COURT 


FOR  THE 

EASTERN  DISTRICT  OF  PENNSYLVANIA. 

X  ZEST  EQUITY. 


EDWARD  WARTMAN  and  JOHN  J.  GROSS 

vs. 

The  MAYOR,  ALDERMEN  and  CITIZENS  OF  PHILADEL¬ 
PHIA,  GEORGE  W.  BROWN,  JOHN  McCREA,  ANNA 
HERTZOG,  JOHN  RICE,  and  THE  FIRST  REFORMED 
DUTCH  CHURCH. 

The  Answer  of  the  Mayor,  Aldermen  and  Citizens  of  Phila¬ 
delphia,  to  the  Bill  of  Complaint  of  Edward  Wartman  and  John 
J.  Gross.  And  thereupon  these  Respondents  say  : 

That  they  do  not  know  whether  the  complainants  are  or  are 
not,  residents  and  owners  of  real  estate  within  the  county  of  Phila¬ 
delphia,  but  are  content  that  the  same  may  be  held  and  taken  to 
be  as  in  the  bill  alleged. 

That  it  is  true  that  the  said  Edward  Wartman  is  the  renter  of 
a  stall  in  the  High  street  Market,  between  Second  and  Third 
streets,  and  has  been  such  tenant  from  year  to  year  ;  but  such 
tenancy,  by  a  provision  in  his  lease,  may  be  terminated  before 
the  expiration  of  the  year,  at  the  pleasure  of  the  Councils  of 
the  City  of  Philadelphia,  which  clause  was  inserted  and  is  like¬ 
wise  contained  in  the  leases  of  all  the  renters  of  stalls  in  the 
market  houses,  under  an  expectation  that  a  change  in  the  loca¬ 
tion  of  the  markets  might  be  effected  within  the  term  of  the 
said  lease.  A  copy  of  the  lease  to  the  said  Edward  Wartman 
is  hereto  annexed,  marked  A. 
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That  in  and  by  an  Act  of  the  General  Assembly  of  the  Com¬ 
monwealth  of  Pennsylvania,  approved  the  eleventh  day  of  March, 
1789,  the  inhabitants  of  the  City  of  Philadelphia  were  consti¬ 
tuted  a  body  politic  and  corporate,  by  the  name  and  style  of  The 
Mayor,  Aldermen  and  Citizens  of  Philadelphia,  with  all  the 
powers  and  privileges  which,  by  the  said  law  and  by  all  the  Acts 
and  Supplements  thereto,  duly  approved,  and  to  which  reference 
is  craved  (as  though  here  set  forth),  are  granted  and  conferred. 
That  by  the  said  acts,  or  some  of  them,  the  whole  legislative 
power  of  the  said  Corporation  was  vested  in  the  Select  and 
Common  Councils. 

That  by  an  Act  of  the  said  General  Assembly,  approved  the 
23d  day  of  March,  1786,  it  was  made  lawful  for  the  Wardens 
of  the  City  of  Philadelphia,  or  a  majority  of  them,  and  they 
were  thereby  enjoined  and  required  to  contract  for  materials  and 
employ  workmen  to  build  and  extend  the  market  house  in  High 
street,  along  the  middle  thereof,  from  Third  street  to  Fourth 
street,  within  that  or  the  next  succeeding  year,  and  so  on  from 
time  to  time,  as  occasion  or  necessity  should  require,  to  extend 
the  market  house  in  High  street,  from  street  to  street  westward, 
as  often  as  they  should  think  proper  for  the  benefit  and  advan¬ 
tage  of  the  inhabitants  of  the  said  city,  and  for  the  accommo¬ 
dation  of  the  country  people  bringing  provisions  to  market  for' 
sale.  And  by  the  said  act  it  was  further  provided,  as  follows : 
“  When  the  market  house  shall  be  finished  and  completed,  the 
one-half  of  the  building  so  erected  shall  be  and  remain  free  for 
the  country  people  attending  the  said  market  forever,  and  that 
no  fees,  tolls  or  perquisites,  be  demanded  or  exacted  from  them 
for  the  use  thereof.  And  the  Wardens  of  the  city  are  author¬ 
ized  to  let  or  demise  the  stalls,  which  they  may  erect  in  the  other 
half  of  the  said  building,  to  any  person  or  persons,  for  such 
yearly  rents  and  reservations  as  shall  be  agreed  upon  ;  and  the 
rent  arising  from  such  stalls,  shall  be  paid  to  the  Treasurer  of 
the  Wardens  of  the  City  of  Philadelphia  for  the  time  being,  for 
the  use  of  the  said  city,  and  for  no  other  purpose  whatever.” 

That  by  an  act,  approved  February  12,  1795,  the  Corpora¬ 
tion  of  The  Mayor,  Aldermen  and  Citizens  aforesaid,  were 
authorized  to  extend  the  market  house  in  High  street  indefinitely 
to  the  west,  expressly  subject  to  the  same  provision  as  to  the 
free  stalls,  as  was  contained  in  the  previous  act  of  1786. 

That  by  an  act,  approved  March  19,  1804,  the  Select  and 
Common  Councils  of  the  City  of  Philadelphia  were  authorized 
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<£  to  cause  a  market  house  to  be  erected,  at  such  place  or  places 
within  the  said  city,  as  to  them  may  appear  most  conducive  to 
the  interest  and  convenience  of  the  citizens  thereof,  and  others 
who  may  have  occasion  to  use  the  same;”  and  to  make  such 
regulations,  for  the  government  of  said  market,  as  should  be  use¬ 
ful  and  necessary,  not,  however,  to  be  inconsistent  with  the 
existing  laws  of  the  Commonwealth.  This  act  also  provided  that 
one-half  of  the  buildings  erected  should  be  and  remain  free  for 
the  use  of  the  country  people  attending  such  market. 

That  by  a  further  act  of  the  said  General  Assembly,  approved 
March  19,  1810,  the  said  Corporation  was  authorized,  “when 
and  as  often  as  they  shall  think  proper,  to  extend  the  market 
house  in  High  street,  or  elsewhere  in  the  said  city  to  build  a 
market  house  or  houses,  to  let  or  demise  the  one-half  of  the  stalls 
which  they  may  erect,  to  such  persons  from  the  country  as  send 
or  carry  the  product  of  their  farms  to  the  said  market,  and  to 
no  others ;  and  to  let  the  other  half  of  the  stalls  so  erected,  at 
their  own  discretion,  to  such  person  or  persons,  butchers  or  vict¬ 
uallers,  as  to  them  it  may  seem  proper :  any  law,  usage  or  cus¬ 
tom  to  the  contrary  notwithstanding.”  And  it  was  further  pro¬ 
vided  by  the  said  act,  that  “  whenever  the  market  houses  in  High 
street  shall  be  extended,  it  shall  not  be  lawful  for  any  victualler 
to  sell  any  beef  in  the  western  moiety  of  any  market  house  or 
shambles  that  may  be  erected  at  any  time  hereafter  in  High 
street :  but  the  western  moiety  shall  be  let  to  such  persons  from 
the  country,  who  send  or  carry  the  produce  of  their  farms  to 
market,  and  to  no  others;  and  the  one-half  of  the  stalls  that 
may  be  erected  elsewhere,  shall  also  be  let  to  such  persons  from 
the  country,  who  send  or  carry  the  produce  of  their  farms  to 
market,  and  to  no  others ;  provided ,  that  the  annual  rent  so  to 
be  charged  and  received,  shall  not  exceed  twenty  dollars  per 
stall.” 

That  the  acts  above  recited  or  referred  to,  comprise  the  acts 
of  Assembly,  which  directly  confer  upon  the  corporation  of  the 
City  of  Philadelphia,  the  authority  to  erect  market  houses  within 
the  limits  thereof.  And  the  defendants  submit,  that  they  were 
enacted  mainly,  not  to  confer  upon  the  Corporation  the  power  to 
erect  or  establish  markets,  for  they  already  possessed  such  power, 
but  to  give  them  the  right  to  erect  market  houses  in  the  public 
highways. 
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And  the  defendants  further  submit,  that  it  was  the  intention 
of  the  Legislature  to  authorize  the  said  corporation  to  erect  mar¬ 
ket  houses,  when  and  as  they  might  judge  it  necessary  for  the 
public  convenience,  and  not  to  oblige  them  so  to  do,  or  when 
erected,  to  maintain  them  for  an  indefinite  period. 

And  the  defendants  further  say,  that  by  authority  of  the  said 
acts,  they  were  and  are  authorized  to  charge  persons  from  the 
country  who  may  occupy  the  stalls  in  the  said  market  houses,  the 
sum  of  twenty  dollars  per  annum. 

The  defendants  state  that  they  are  advised,  and  say  that  the 
franchise  so  granted  to  them  by  the  aforesaid  Acts  of  Assembly, 
is  to  be  exercised  by  their  legislative  bodies,  the  Select  and  Com¬ 
mon  Councils,  in  such  wise  as  in  their  opinion,  will  best  promote 
the  interests  of  the  inhabitants  of  the  city  of  Philadelphia,  and 
that  the  exclusive  right  given  to  persons  from  the  country  to  oc¬ 
cupy  one-half  of  the  stalls  erected,  only  operates  when  market 
houses  are  erected ;  that  such  right  is  not  to  be  construed  to  give 
them  the  privilege  of  occupying  particular  market  houses  for¬ 
ever,  but  it  is  to  be  controlled  by  the  superior  right  of  said  Coun¬ 
cils  to  determine  when,  where  and  how  many  market  houses  shall 
be  erected,  and  to  take  effect  whenever  any  such  market  house 
is  erected ;  nor  to  prevent  the  said  Councils  from  removing  any 
market  house  when  the  public  interest  will  be  served  thereby. 

The  defendants  further  say,  that  from  1785  to  a  comparatively 
recent  period,  viz:  1836,  at  various  times,  they  have  erected 
market  houses,  and,  with  but  one  exception,  placed  them  in  High 
street;  that,  that  location  was  chosen,  doubtless,  because  at  the 
time  it  was  convenient  to  the  great  bulk  of  the  inhabitants  of  the 
city ;  but  the  great  change  which  has  taken  place  therein,  within 
the  past  few  years,  the  extensive  and  continuous  appropriation 
of  what  were  formerly  occupied  as  dwellings  in  the  eastern  por¬ 
tions  of  the  city,  to  business  purposes,  and  the  improvement  of 
its  western  limits  remote  from  the  market  houses,  forced  upon 
the  citizens  and  upon  the  Councils  the  belief  that  the  conve¬ 
nience  of  the  inhabitants  required  that  other  situations  for  the 
market  houses  should  be  sought  out ;  and  the  appropriation  of 
High  street  for  the  use  of  a  railroad,  connecting  with  the  improve¬ 
ments  of  the  Commonwealth,  as  well  as  of  private  corporations, 
and  the  consequent  daily  increasing  demand  upon  that  street  for 
the  convenient  transportation  of  merchandise  and  produce,  com- 
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pelled  the  attention  of  Councils  to  the  fact  that  such  use  of  the 
street  incumbered  with  the  market  houses,  would  soon  be  imprac¬ 
ticable. 

Accordingly,  upon  the  8th  of  December,  1853,  the  following 
resolution  w7as  passed  by  Councils : 

“  Resolved,  That  the  Committee  on  City  Property  he  autho¬ 
rized  to  negotiate  for  the  purchase  of  suitable  sites  in  the  four 
sections  of  the  city,  for  the  purpose  of  erecting  Market  Houses, 
with  the  view  of  ultimately  removing  the  Market  Houses  in 
High  street,  said  negotiation  to  be  subject  to  the  approval  of 
Councils.” 

That  that  Committee,  upon  the  fourteenth  day  of  the  same 
month,  caused  the  following  notice  to  be  published  in  all  the 
daily  newspapers  of  the  city  of  Philadelphia,  namely : 

SITES  FOR  MARKET  HOUSES. 

CITY  COMMISSIONERS’  OFFICE. 

Philadelphia,  December  13,  1853. 

Sealed  Proposals,  endorsed  “  Committee  on  City  Property, 
Proposals  for  Sites  for  Market  Houses,”  will  be  received  at  this 
office  until  Monday,  Dec.  26th,  at  12  o’clock  M.,  for  suitable 
Lots  of  Ground  for  erecting  Market  Houses,  in  the  following 
described  sections  of  the  city,  to  wit : 

The  “  North  East  Section,”  within  the  limits  of  Third  and 
Seventh,  and  Market  and  Race  streets. 

“  North  West  Section,”  within  the  limits  of  Twelfth  and 
Seventeenth,  and  Market  and  Race  streets. 

“  South  East  Section,”  within  the  limits  of  Ninth  and  Thir¬ 
teenth,  and  Walnut  and  Lombard  streets. 

“  South  West  Section,”  within  the  limits  of  Seventeenth  and 
Twenty-first,  and  Walnut  and  Lombard  streets. 

Persons  having  property  to  dispose  of  within  any  of  said  limits, 
will  state  location,  extent,  terms,  and  all  necessary  information. 

By  order  of  the  Committee  on  City  Property. 

THOMAS  BIRCH, 
President  Board  of  City  Comm’rs. 

In  response  to  this  notice,  fifteen  communications  from  cor¬ 
porations  and  individuals,  offering  as  many  distinct  lots  as  sites 
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for  market  houses,  were  received.  The  said  Committee  examined 
all,  or  nearly  all  of  the  properties  so  offered  for  sale,  and  this 
examination,  with  the  necessary  investigations  connected  with 
the  subject,  occupied  them  until  nearly  the  30tli  January.  Upon 
that  day,  they  presented  the  following  report  and  bill  to  Councils, 
namely : 

“To  the  Select  and  Common  Councils: 

“  The  Committee  on  City  Property,  to  whom  was  referred  the 
following  resolution,  to  wit :  ‘ Resolved ,  That  the  Committee  on 
City  Property  be  authorized  to  negotiate  for  the  purchase  of 
suitable  sites  in  the  four  sections  of  the  city,  for  the  purpose  of 
erecting  market  houses,  with  the  view  of  ultimately  removing 
the  market  houses  in  High  street ;  said  negotiation  to  be  subject 
to  the  approval  of  Councils Report,  that  they  have  been  dili¬ 
gently  engaged  in  endeavoring  to  carry  out  the  object  of  the 
resolution,  and  to  procure  lots  in  such  locations  as  will  best 
accommodate  the  wants  of  the  public,  and  have  succeeded  in 
negotiating  for  the  following,  subject  to  the  approval  of  Councils, 
viz : 

NORTH  DISTRICT. 

“No.  1.  Lot  of  ground  north-west  corner  of  Race  and  Crown 
streets,  125  feet  on  Race  street,  and  230  feet  on  Crown  street, 
having  an  outlet  on  the  north  line  of  40  feet  through  to  Fifth 
street.  A  building  can  be  erected  on  this  lot  of  the  capacity  of 
210  stalls.  Amount  asked  for  the  property,  $100,000. 

“No.  2.  The  market  houses  recently  erected  on  Race  and 
Broad  streets,  that  on  Race  street  106  by  138  feet,  and  the  one 
on  Broad  street  60  by  120  feet,  the  two  containing  together  220 
stalls.  The  houses  and  lots  are  offered  to  the  Committee  for 
$135,000. 

“  No.  3.  Lot  on  the  east  side  of  Sixteenth  street,  bounded  on 
the  north  by  Gilbert  street,  and  on  the  south  by  Jones  street, 
106  feet  on  Sixteenth  street  by  183  feet  on  Gilbert  and  Jones 
streets.  Capacity,  200  stalls.  Price  asked  for  the  lot,  $30,000. 

SOUTH  DISTRICT. 

“  No.  4.  Lot  running  from  Twentieth  to  Twenty-first  street, 
being  500  feet  in  length,  the  centre  between  Spruce  and  Pine 
streets.  The  lot  is  145  feet  in  width — the  market  house  to  be 
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45  feet  in  width,  with  a  fifty  feet  street  laid  out  on  each  side 
thereof.  Capacity,  200  stalls.  The  lot  is  offered  at  $28,000. 

“No.  5.  Lot  north-west  corner  of  Locust  and  Juniper  streets, 
100  feet  on  Locust  by  200  feet  on  Juniper  street.  Capacity, 
210  stalls.  Price  asked,  §48,600. 

“  No.  6.  The  Committee  have  been  negotiating  for  a  lot 
between  Barclay  street  and  Middle  alley,  and  Sixth  and  Seventh 
streets,  100  feet  by  800  feet,  and  have  every  reason  to  believe 
their  negotiations  will  be  successful,  at  a  price  not  exceeding 
$90,000.  After  widening  Middle  alley  to  the  width  of  40  feet, 
a  market  of  270  stalls  can  be  erected  on  this  lot. 

“  The  whole  capacity  of  suitable  market  houses  erected  upon 
these  lots  will  be  equal  to  14  squares  of  those  now  in  Market 
street,  and  the  estimated  cost  of  the  lots  and  buildings  will  be 
$650,000. 

“  The  Committee  recommend  the  purchase  of  the  lots  named, 
and  ask  that  discretionary  power  be  given  them  to  abandon  Nos. 
5  and  6,  and  to  substitute  one  or  a  larger  lot  about  equi-distant 
between  the  two,  provided  one  can  be  obtained  that  will  meet 
their  approval. 

“  The  Committee  believe  that  a  revenue  will  be  received  from 
these  markets  sufficient  to  pay  the  interest  on  the  cost,  and  an 
increase  over  the  amount  now  received  from  the  buildings  in 
Market  street. 

“Annexed  is  an  ordinance  to  carry  out  the  foregoing,  which 
the  Committee  recommend  Councils  to  pass. 

Respectfully  submitted, 

T.  J.  PERKINS, 

THOMAS  SNOWDEN, 
ROBERT  KELTON, 
SAMUEL  COPELAND, 

D.  B.  HINMAN, 

PAUL  POHL, 

A.  G.  WATERMAN. 

Committee  Room ,  Jan.  30,  1854.” 
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m  ©riretiattce 

Making  an  appropriation  to  the  Committee  on  City  Property,  for  the  purposes 

therein  mentioned. 

Section  1.  Be  it  ordained  and  enacted  by  the  citizens  of 
Philadelphia ,  in  Select  and  Common  Councils  assembled ,  That 
the  Committee  oil  City  Property  are  hereby  authorized  and  di¬ 
rected  to  purchase  the  lot  of  ground  north-west  corner  of  Race 
and  Crown  streets ;  the  market  houses  and  lots  of  ground  on 
Race  street  east  of  Broad  street,  and  on  Broad  street  south  of 
Race  street ;  the  lot  of  ground  on  the  east  side  of  Sixteenth 
street,  between  Filbert  arid  Jones  street;  the  lot  of  ground  run¬ 
ning  from  Twentieth  to  Twenty-First  street,  between  Spruce  and 
Pine  streets ;  the  lot  of  ground  north-west  corner  of  Locust  and 
Juniper  streets  ;  and  the  lot  of  ground  west  side  of  Sixth  street, 
between  Barclay  street  and  Middle  alley,  and  to  cause  to  be 
constructed  upon  said  lots  suitable  market  houses:  Provided , 
however,  that  the  Committee  have  power  to  abandon  the  sites 
north-west  corner  of  Locust  and  Juniper  streets,  and  west  side 
of  Sixth  street,  between  Barclay  street  and  Middle  alley,  and 
substitute  one  lot  in  lieu  thereof,  provided  such  a  one  can  be  ob¬ 
tained  as  will  accommodate  that  section  of  the  city. 

“Sect.  2.  And  be  it  further  ordained  and  enacted  by  the 
authority  aforesaid ,  That  for  the  purpose  of  defraying  the  ex¬ 
pense  of  carrying  out  the  provisions  of  the  first  section  of  this 
bill,  the  Mayor  is  hereby  authorized,  under  the  direction  of  the 
Committee  on  Finance,  to  borrow  on  the  credit  of  the  City  Cor¬ 
poration,  at  an  interest  not  exceeding  six  per  centum  per  annum, 
payable  half  yearly  on  the  first  days  of  January  and  July,  such 
sum  or  sums  as  may  be  required  for  the  said  purpose,  not  to  ex¬ 
ceed  in  the  whole  the  sum  of  six  hundred  and  fifty  thousand  dol¬ 
lars,  for  which  certificates  shall  be  issued  in  the  usual  form,  in 
such  sums  as  may  be  convenient  to  the  lenders  :  Provided ,  That 
no  such  certificate  shall  contain  any  fractional  part  of  one  hun¬ 
dred  dollars,  said  loan  to  be  redeemable  on  the  first  day  of  Jan¬ 
uary,  A.  D.  1894,  and  not  before,  without  the  consent  of  the 
holders,  and  said  certificates  shall  be  transferable  in  like  manner 
with  other  certificates  of  city  debt. 

“  Sect.  8.  And  be  it  further  ordained  and  enacted  by  the 
authority  aforesaid ,  That  the  sum  of  one  quarter  of  one  per 
centum  on  the  par  value  of  the  loan  created  and  issued  by  virtue 
of  this  ordinance,  shall  be  appropriated  quarterly  to  the  sinking 
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fund,  out  of  the  income  of  the  real  and  corporate  estate  of  the 
city;  and  any  premium  which  maybe  obtained  on  said  loan, 
shall  be  passed  to  the  credit  of  said  sinking  fund. 

“Sect.  4.  And  be  it  further  ordained  and  enacted  by  the 
authority  aforesaid ,  That  the  sums  so  borrowed,  as  aforesaid,  be 
and  the  same  are  hereby  appropriated  to  the  Committee  on  City 
Property,  for  the  purposes  mentioned  in  the  first  seetion  hereof.” 

The  said  bill  was  considered  by  said  Conncils,  and  after  being 
amended  by  adding  to  the  first  section  thereof,  the  words :  “  pro¬ 
vided  further,  that  the  Committee  shall  have  authority  to  substi- 
tute  in  lieu  of  the  lot  on  Sixteenth  and  Filbert  streets,  one  fur¬ 
ther  west;”  and  by  substituting  the  words  or  figures — “one  thou¬ 
sand  eight  hundred  and  eighty-nine,”  in  lieu  of  the  words  or  fig¬ 
ures,  “one  thousand  eight  hundred  ninety-four,”  was  duly  passed 
and  enacted  into  an  ordinance  or  by-law,  and  every  legal  formal¬ 
ity  with  reference  thereto  duly  complied  with,  in  the  following 
words,  namely : — 


gin  ©vtUuance 

Making  an  appropriation  to  the  Committee  on  City  Property,  for  the  purposes 

therein  mentioned. 

Section  1.  Be  it  ordained  and  enacted  by  the  citizens  of 
Philadelphia ,  in  Select  and  Common  Councils  assembled ,  That 
the  Committee  on  City  Property  are  hereby  authorized  and  di¬ 
rected  to  purchase  the  lot  of  ground  north-west  corner  of  Race 
and  Crown  streets  ;  the  market  houses  and  lots  of  ground  on 
Race  street,  east  of  Broad  street,  and  on  Broad  street  south  of 
Race  street ;  the  lot  of  ground  on  the  east  side  of  Sixteenth 
street,  between  Filbert  and  Jones  streets ;  the  lot  of  ground 
running  from  Twentieth  to  Twenty-First  street,  between  Spruce 
and  Pine  streets ;  the  lot  of  ground  north-west  corner  of  Locust 
and  Juniper  streets,  and  the  lot  of  ground  west  side  of  Sixth 
street,  between  Barclay  street  and  Middle  alley,  and  to  cause  to 
be  constructed  upon  said  lots  suitable  market  houses:  Provided , 
however,  that  the  Committee  have  powTer  to  abandon  the  sites 
north-west  corner  of  Locust  and  Juniper  streets,  and  ivest  side 
of  Sixth  street,  between  Barclay  street  and  Middle  alley,  and 
substitue  one  lot  in  lieu  thereof,  provided  such  a  one  can  be  ob¬ 
tained  as  will  accommodate  that  section  of  the  city  :  provided 
further,  that  the  Committee  shall  have  authority  to  substitute  in 
lieu  of  the  lot  on  Sixteenth  and  Filbert  streets  one  further  wTest. 
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Sect.  2.  And  be  it  further  ordained  and  enacted  by  the  au¬ 
thority  aforesaid ,  That  for  the  purpose  of  defraying  the  expense 
of  carrying  out  the  provisions  of  the  first  section  of  this  bill,  the 
Mayor  is  hereby  authorized,  under  the  direction  of  the  Committee 
on  Finance,  to  borrow  on  the  credit  of  the  City  Corporation,  at 
an  interest  not  exceeding  six  per  centum  per  annum,  payable 
half  yearly  on  the  first  days  of  January  and  July,  such  sum  or 
sums  as  may  be  required  for  the  said  purpose,  not  to  exceed,  in 
the  whole,  the  sum  of  six  hundred  and  fifty  thousand  dollars, 
for  which  certificates  shall  be  issued  in  the  usual  form,  in  such 
sums  as  may  be  convenient  to  the  lenders:  Provided ,  That  no 
such  certificates  shall  contain  any  fractional  part  of  one  hundred 
dollars.  Said  loan  to  be  redeemable  on  the  first  day  of  January, 
A.  D.  1889,  and  not  before,  without  consent  of  the  holders,  and 
said  certificates  shall  be  transferable  in  like  manner  with  other 
certificates  of  city  debt. 


Sect.  8.  And  be  it  further  ordained  and  enacted  by  the  au¬ 
thority  aforesaid ,  That  the  sum  of  one  quarter  of  one  per  centum 
on  the  par  value  of  the  loan  created  and  issued  by  virtue  of  this 
ordinance,  shall  be  appropriated  quarterly  to  the  sinking  fund, 
out  of  the  income  and  real  and  corporate  estate  of  the  city,  and 
any  premium  which  may  be  obtained  on  said  loan  shall  be  passed 
to  the  credit  of  said  sinking  fund. 

Sect.  4.  And  be  it  further  ordained  and  enacted  by  the  au¬ 
thority  aforesaid ,  That  the  sums  so  borrowed,  as  aforesaid,  be 
and  the  same  are  hereby  appropriated  to  the  Committee  on  City 
Property,  for  the  purpose  mentioned  in  the  first  section  hereof. 

Enacted  into  an  ordinance,  at  the  City  of  Philadelphia,  this 
80th  day  of  January,  A.  D.  1854. 

JOHN  YARROW, 
President  of  Common  Council . 


JACOB  E.  HAGERT, 

President  of  Select  Council. 


Attest — Edmund  Wilcox, 

Cleric  of  Select  Council. 


That  the  said  Committee,  without  delay,  proceeded  to  exercise 
the  powers  so  conferred,  and  to  perform  the  duties  enjoined  upon 
them — and  accordingly  they  purchased  from  the  owners  thereof, 
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the  lots  described  in  the  said  ordinance,  and  situate  (1)  at  the 
north-west  corner  of  Race  and  Crown  streets,  (2)  on  Race  street 
east  of  Broad  street,  and  on  Broad  street  south  of  Race  street, 
with  the  market  houses  thereon,  (3)  on  the  east  side  of  Sixteenth 
street,  between  Filbert  and  Jones,  (4)  between  Twentieth  and 
Twenty-first,  and  Spruce  and  Pine  streets,  and  (5)  at  the  south¬ 
west  corner  of  Locust  and  Ninth  streets,  which  said  last  lot  they 
substituted  in  lieu  of  those  mentioned  in  the  said  ordinance  as 
being  at  the  north-west  corner  of  Locust  and  Juniper  streets,  and 
on  the  west  side  of  Sixth  street,  between  Barclay  street  and 
Middle  alley,  which  substitution  they  were  authorized  by  the 
said  ordinance  to  make.  That  contracts  for  the  sale  and  pur¬ 
chase  of  the  said  lots  were  executed  by  the  respective  vendors 
and  the  Corporation  of  the  City  of  Philadelphia,  on  the  first  day 
of  February,  1854;  which  contracts  are  hereunto  annexed,  and 
marked  B,  B2,  C,  D,  E,  F. 

That  having  been  directed  by  the  said  ordinance  to  cause 
suitable  market  houses  to  be  constructed  on  the  lots  to  be  pur¬ 
chased,  they  entered  into  a  contract  with  Mr.  John  Rice,  for  the 
building  of  the  same,  after  plans  to  be  furnished  him,  a  copy  of 
which  contract  is  hereto  annexed,  and  marked  G.  This  contract 
was  also  executed  by  Mr.  Rice  and  the  Corporation  of  the  City 
of  Philadelphia,  on  the  first  of  February,  1854.  The  Commit¬ 
tee,  as  was  the  custom  in  like  cases,  reported  for  the  information 
of  Councils,  their  proceedings  in  the  premises,  and  also  recom¬ 
mended  them  to  authorize  the  issue  of  certificates  of  City  loan 
to  such  of  the  vendors  of  the  lots  purchased  as  had  agreed  to 
receive  the  same  instead  of  money. 

They  accordingly  presented  to  Councils  at  their  meeting  held 
February  2,  1854,  the  following  report  and  bill,  viz  : 

To  the  Select  and  Common  Councils : 

The  Committee  on  City  Property  report  that  by  an  ordinance 
passed  January  30,  1854,  entitled  “  An  Ordinance  making  an 
appropriation  to  the  Committee  on  City  Property  for  the  pur¬ 
poses  therein  mentioned,”  they  were  authorized  and  directed  to 
purchase  certain  market  houses  and  lots  as  sites  for  market 
houses  :  and  they  were  further  authorized  and  directed  to  cause 
suitable  market  houses  to  be  constructed  upon  the  lots.  They 
were  also  empowered  to  substitute  two  lots  in  lieu  of  three  indi¬ 
cated  in  the  ordinance,  if,  in  their  opinion,  the  interests  and  con¬ 
venience  of  the  public  would  be  benefited  by  the  change. 
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The  Committee  immediately  proceeded  to  execute  the  instruc¬ 
tions  of  Councils,  as  contained  in  the  ordinance,  and  they  ac¬ 
cordingly  purchased  the  following  lots,  namely : 

,  i 

1.  A  lot  of  ground  on  the  north  side  of  Race  street  and  west 
side  of  Crown  street,  beginning  at  the  north-west  corner  of  Crown 
and  Race  streets,  and  extending  north  along  Crown  street  230 
feet  to  the  north  line  of  the  church  property,  thence  westward 
along  the  said  northern  line  about  175  feet  to  Fifth  street,  thence 
southwardly  along  said  Fifth  street  40  feet,  thence  eastwardly 
parallel  with  and  40  feet  distant  from  the  said  northern  line  of 
said  church  property  about  80  feet,  thence  southwardly  parallel 
with  Fifth  street  about  36  feet,  thence  westwardly  parallel  with 
the  said  northern  line  of  the  church  property  about  36  feet, 
thence  southwardly  parallel  with  Fifth  street  about  154  feet  to 
Race  street,  and  thence  eastwardly  along  said  Race  street  125 
feet,  more  or  less,  to  Crown  street. 

2.  Two  lots  of  ground  and  market  houses  :  one.  of  them  on  the 
east  side  of  Broad  street  at  the  distance  of  58  feet  southward 
from  the  south-east  corner  of  Race  and  Broad  streets,  and  ex¬ 
tending  southwardly  58  feet  on  Broad  street  and  running  east¬ 
wardly,  of  that  width,  about  120  feet  to  Goodwill  alley,  and  the 
other  beginning  at  the  south-west  corner  of  Juniper  and  Race 
streets,  and  extending  thence  westwardly  along  Race  street  108 
feet  to  said  Goodwill  alley,  and  running,  of  that  width,  south¬ 
wardly  along  Juniper  street  and  Goodwill  alley  about  138  feet; 
together  with  all  the  buildings  and  improvements  thereon 
erected. 

3.  A  vacant  lot  of  ground  on  the  east  side  of  Sixteenth  street, 
beginning  at  the  south-east  corner  of  Sixteenth  and  Filbert 
streets,  and  extending  thence  southwardly  106  feet  along  the 
east  side  of  Sixteenth  to  Jones  street,  and  running,  of  that  width, 
eastwardly  between  said  Filbert  and  Jones  streets  182  feet  to 
property  of  other  persons. 

4.  A  lot  of  ground  in  the  square  bounded  by  Spruce,  Pine, 
Twentieth  and  Twenty-first  streets,  and  being  nearly  equi-distant 
from  Spruce  and  Pine  streets,  containing  in  front  on  Twentieth 
street  45  feet,  and  running,  of  that  width,  westward  to  Twenty- 
first  street — with  the  right  and  privilege  of  opening  public 
streets  50  feet  in  width  over  the  ground  of  John  McCrea  on  the 
north  and  south  sides  of  the  boundary  line  of  the  said  lot. 


13 


5.  All  those  lots  of  ground  situate  on  the  south  side  of  Locust 

and  west  side  of  Ninth  street.  Bounded  bv  Locust  street  on 

«/ 

the  north,  Ninth  street  on  the  east,  Shield’s  alley  on  the  south, 
and  Raspberry  alley  on  the  west ;  containing  100  feet,  more 
or  less,  on  Ninth  street  by  188,  more  or  less,  in  depth  to 
Raspberry  alley,  together  with  all  the  buildings  and  improve¬ 
ments  thereon. 

The  last  mentioned  lots  have  been  purchased  in  lieu  of  the  lot 
at  the  corner  of  Locust  and  Juniper  streets,  and  the  lot  on  the 
west  side  of  Sixth  street,  between  Barclay  street  and  Middle 
alley,  mentioned  in  the  said  ordinance :  the  Committee  having 
the  power  so  to  substitute  as  has  been  before  mentioned. 

The  lot  No.  3  is  the  one  described  in  the  ordinance,  the  Com¬ 
mittee  not  deeming  it  expedient  to  change  it  for  one  further  to 
the  westward,  as  they  were  authorized  to  do  if  they  deemed 
proper. 

The  lot  No.  1  is  purchased  from  Ann  Hertzog  and  The  First 
Reformed  Dutch  Church  of  the  City  and  Vicinity  of  Philadelphia, 
for  the  sum  of  $95,000;  of  which,  $65,000  is  to  be  paid  Ann 
Hertzog,  and  $30,000  to  the  said  Church. 

The  lot  No.  2  is  purchased  from  John  Rice  for  the  sum  of 
$110,000,  subject  to  a  yearly  ground  rent  of  $1,500,  not  redeem¬ 
able  before  the  year  1862. 

The  lot  No.  3  is  likewise  purchased  from  John  Rice  for  the 
sum  of  $5,000,  subject  to  a  redeemable  ground  rent  of  $1,500 
per  annum. 

The  lot  No.  4  is  purchased  from  John  McCrea  for  the  sum  of 
$28,000 ;  and  the  lot  No.  5  from  George  W.  Brown  for  the  sum 
of  $75,000. 

The  payments  are  to  be  made  on  the  execution  of  the  deeds, 
and  the  vendors,  except  the  one  of  No.  5,  have  agreed  to  take 
certificates  of  City  Loan,  in  lieu  of  cash. 

The  ordinance  referred  to  does  not  authorize  the  issue  of 
certificates,  but  requires  the  negotiation  of  a  loan.  The  Com¬ 
mittee  herewith  present  a  bill  to  authorize  such  issue  of  certifi¬ 
cates. 

The  Committee  were  further  directed  “  to  cause  to  be  con¬ 
structed  upon  said  lots  suitable  market  houses.”  In  the  time  at 
the  disposal  of  the  Committee,  it  was  impracticable  to  procure 
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plans  and  specifications  for  the  market  houses  so  to  be  erected, 
or  to  invite  proposals ;  they  therefore,  after  full  consideration, 
and  under  the  advice  of  counsel,  concluded  and  executed  a  con¬ 
tract  with  Mr.  John  Rice  to  this  effect :  The  contractor  covenants 
to  purchase  all  the  materials,  of  every  kind,  required  for  the 
erection  and  completion  of  four  market  houses,  at  the  lowest 
market  prices,  and  to  construct  the  same  in  a  firm  and  workman¬ 
like  manner,  according  to  the  plans,  elevations  and  specifications 
to  be  furnished  to  him;  and  to  contract  for  and  provide  at  just 
and  reasonable  rates  all  the  labor  necessary  and  required  for 
their  entire  erection  and  completion.  The  city  is  to  pay,  on  the 
order  of  the  contractor,  the  cost,  at  the  lowest  market  price,  of 
the  materials,  when  and  as  soon  as  they  are  furnished  and 
delivered,  and  the  bills  therefor  have  been  approved  by  an  agent 
to  be  named  by  the  city ;  and  in  like  manner  to  pay  the  wages 
of  the  workmen  and  laborers  employed  in  the  construction  of  the 
market  houses,  at  just  and  reasonable  rates.  And  upon  the 
completion  of  the  market  houses,  and  the  delivery  to  the  city  of 
releases  of  all  liens  and  claims  for  the  laborers  and  material 
men,  Mr.  Rice  is  to  receive  the  sum  of  5  per  centum  upon  the 
cost. 

The  Committee  herewith  submit  a  copy  of  the  contract  with 
Mr.  Rice,  for  the  future  information  of  Councils. 

All  of  which  is  submitted. 

T.  J.  Perkins,  Chairman, 
Robert  Kelton, 

D.  B.  Hinman, 

Samuel  Copeland, 

A.  G.  Waterman, 

Thomas  Snowden, 

Paul  Pohl. 


%  Supplement 

To  an  Ordinance  passed  the  30th  day  of  January,  1854,  entitled  “An  Ordinance 
making  an  appropriation  to  the  Committee  on  City  Property,  for  the  purposes 
therein  mentioned.” 

Section  1.  Be  it  ordained  and  enacted  by  the  citizens  of 
Philadelphia ,  in  Select  and  Common  Councils  assembled ,  That 
the  City  Treasurer  be  and  he  is  hereby  authorized  and  directed, 
whenever  required  by  the  Committee  on  Finance,  to  issue  certifi¬ 
cates  of  City  Loan  to  the  corporation  and  individuals,  or  any  of 
them,  from  whom  the  Committee  on  City  Property  have  pur- 
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chased  market  houses,  or  lots  for  sites  for  market  houses,  by  au¬ 
thority  of  the  ordinance  to  which  this  is  a  supplement ;  and  the 
said  certificates  shall  be  the  same  in  all  respects  as  if  they  were 
issued  for  money  loaned  to  the  Corporation  of  the  City  of  Phila¬ 
delphia,  by  virtue  of  the  said  ordinance ;  and  the  said  certifi¬ 
cates,  to  the  amount  thereof,  shall  be  in  lieu  of  the  like  amount 
authorized  by  said  ordinance  to  be  borrowed  on  the  credit  of  the 
city. 

That  the  said  Councils,  after  consideration,  enacted  the  said 
bill  into  a  by-law  or  ordinance.  That  the  said  report  was  pre¬ 
sented  for  information  only,  the  Committee  having  had  authority 
to  act,  and  having  finally  acted,  it  was  .not  subject  to  the  con¬ 
trol  of  Councils,  and  consequently  no  action  was  had  thereon 
beyond  the  reading  thereof. 

And  these  respondents,  further  answering,  say,  that  it  is  true, 
that  an  Act  of  the  General  Assembly  of  the  Commonwealth  of 
Pennsylvania,  entitled  u  A  further  Supplement  to  an  Act  enti¬ 
tled  ‘  An  Act  to  incorporate  the  City  of  Philadelphia,’  ”  became 
a  law  of  this  Commonwealth,  by  the  approval  of  the  Governor, 
on  the  2d  day  of  February,  1854;  that  a  provision  in  the  6th 
section  in  the  said  Act  contains  these  words  :  “  That  no  corpo¬ 
ration  hereby  superseded  or  whose  estates  may  by  force  of  this 
Act  be  vested  in  the  City  of  Philadelphia,  or  the  present  Coun¬ 
cils  of  the  Corporation  of  the  Mayor,  Aldermen  and  Citizens  of 
Philadelphia,  shall  at  any  time  after  the  passage  of  this  Act, 
contract  any  loan  or  debt,  other  than  for  the  ordinary  supplies, 
repairs,  and  payment  of  labor  and  salaries.” 

And  the  respondents  say,  that  the  same  did  not  become  a  law 
until  after  they  had  made  and  executed  the  contracts  hereinbe¬ 
fore  mentioned,  for  the  purchase  of  the  said  lots,  and  for  the 
erection  of  the  said  market  houses ;  that  at  the  time,  to  wit : 
the  30th  of  January,  1854,  when  the  Select  and  Common  Coun¬ 
cils  enacted  the  ordinance  or  by-law  aforesaid,  and  at  the  time, 
to  wit :  the  1st  of  February,  1854,  when  the  said  Committee 
for  the  said  Corporation  of  the  Mayor,  Aldermen  and  Citizens 
of  Philadelphia,  purchased  the  said  property  and  executed  the 
aforesaid  contract,  they  were  not  restrained  or  forbidden  so  to 
do  by  any  law  whatever — but  their  power  so  to  act  in  the  pre¬ 
mises  was  in  no  respect  impaired  or  affected. 

And  these  respondents,  further  answering,  say,  in  answer  to 
certain  allegations  and  statements  of  the  complainants,  that  the 
said  bill  originated  in  the  Senate  of  the  Commonwealth  of  Penn- 
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sylvania,  and  was  passed  by  that  body  without  the  provisions 
restraining  the  Corporation  of  the  City,  after  its  passage,  from 
creating  any  loan  or  debt,  other  than  for  the  ordinary  supplies, 
repairs,  and  payments  of  labor  and  salaries  ;  that  the  same  were 
inserted,  as  an  amendment,  by  the  House  of  Representatives,  on 
the  30th  of  January,  1854,  and  were  not  concurred  in  by  the 
Senate  until  the  31st  of  the  said  month  :  so  that  when  the  afore¬ 
said  ordinance  was  enacted,  the  said  proviso  had  not  even  been 
concurred  in  by  both  branches  of  the  Legislature. 

And  these  defendants,  further  answering,  say,  that  no  actual 
fraud  is  charged  or  alleged  against  them  in  the  bill  of  the  com¬ 
plainants;  and  further,  that  the  sums  of  money  agreed  to  be  paid 
for  the  said  properties,  are  fair  and  reasonable  prices  therefor, 
and  would  produce  upon  a  resale  a  not  less  amount. 

And  for  the  residue  of  this,  their  answer,  they  refer  to  their 
answers  to  the  special  interrogatories  to  them  by  the  said  bill 
proposed. 

To  the  first  interrogatory  they  answer,  that  the  Councils  of 
the  City  of  Philadelphia  passed  the  ordinance  in  this  interroga¬ 
tory  referred  to  on  the  30th  day  of  January,  1854 ;  a  copy  of 
which  has  been  set  out  in  their  answer ;  that  the  only  resolu¬ 
tion  on  the  subject  inquired  of,  was  that  passed  December  8, 
1853,  which  has  been  also  hereinbefore  set  out. 

To  the  second  interrogatory:  That  contracts  were  made  by 
authority  of  the  said  ordinance,  with  John  Rice,  John  McCrea, 
George  W.  Brown,  Ann  Hertzog,  and  the  First  Reformed 
Dutch  Church,  on  the  1st  day  of  February,  1854.  Copies  of 
the  same  have  been  before  set  out,  marked  B,  C,  D,  E,  F,  G. 

To  the  third  interrogatory  :  That  the  said  Councils  did  not 
on  the  evening  of  the  2d  February,  instant,  adopt  any  resolution 
or  report,  nor  ratify  any  contract.  The  said  Councils  did  adopt 
an  ordinance  or  by-law,  which  authorized  the  proper  officers  to 
issue  certificates  of  city  loan  to  such  of  the  corporations  and  per¬ 
sons  from  whom  the  market-houses  and  lots  had  been  purchased, 
as  had  been  agreed,  to  receive  the  same  in  lieu  of  money.  That 
ordinance  is  in  the  following  words,  namely : 
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m  StiujrttmMtt 

To  an  Ordinance  passed  the  30th  day  of  January,  1854,  entitled  “An  Ordinance 
making  an  Appropriation  to  the  Committee  on  City  Property  for  the  purposes 
therein  mentioned. 

Section  1.  Be  it  ordained  and  enacted  by  the  Citizens  of 
Philadelphia ,  in  Select  and  Common  Councils  assembled ,  That 
the  City  Treasurer  be  and  he  is  hereby  authorized  and  directed, 
whenever  required  by  the  Committee  on  Finance,  to  issue  certi¬ 
ficates  of  city  loan  to  the  corporation  and  individuals,  or  any  of 
them,  from  whom  the  Committee  on  City  Property  have  pur¬ 
chased  market-houses,  or  lots  for  sites  for  market-houses,  by 
authority  of  the  Ordinance  to  which  this  is  a  Supplement;  and 
the  said  certificates  shall  be  the  same  in  all  respects  as  if  they 
were  issued  for  money  loaned  to  the  Corporation  of  the  City  of 
Philadelphia  by  virtue  of  the  said  ordinance ;  and  the  said  cer¬ 
tificates,  to  the  amount  thereof,  shall  be  in  lieu  of  the  like  amount 
authorized  to  be  borrowed  on  the  credit  of  the  city. 

The  report  which  accompanied  the  said  ordinance  has  been 
heretofore  set  out. 

To  the  fourth  interrogatory :  That  having  executed  the  said 
contracts  in  good  faith,  it  is  to  be  presumed  the  Councils  of  the 
city  will  proceed  to  comply  with  them,  unless  restrained  by  this 
honorable  Court;  but  they  submit  that  they  cannot  answer  as 
to  the  intention  of  any  deliberative  or  legislative  body,  and  that 
the  same  is  not  a  subject  of  legitimate  inquiry  or  discovery. 

To  the  fifth  interrogatory :  That  the  meeting  of  Councils  on 
the  30th  January,  1854,  was  a  special  meeting.  The  notices 
summoning  the  members  to  attend  set  forth  that  the  same  was 
for  ‘‘general  purposes.”  That  the  motives  or  objects  of  those 
who  required  the  call  of  such  meeting  cannot  be  stated  by  the 
respondents,  because  they  are  unknown.  The  defendants  sub¬ 
mit  that  such  motives  or  objects  are  not  the  legitimate  subject  of 
inquiry  or  discovery. 

To  the  sixth  interrogatory  :  That  they  presume  that  the  mem¬ 
bers  of  Councils  were  acquainted  with  the  fact  that  the  bill  referred 
to  in  this  interrogatory  was  before  the  Legislature,  and  that  the 
probability  of  its  becoming  a  law  wms  apparent.  But  the  objects, 
motives,  or  reasons  which  governed  or  influenced  the  individual 
members  of  Councils  in  their  votes  and  proceedings,  are  not  and 
cannot  be  known  to  the  respondents.  And  the  defendants  sub¬ 
mit  that  any  inquiry  into  the  motives  or  reasons  of  members  of 
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Councils  is  not  a  legitimate  or  competent  subject  for  answer  or 
discovery. 

To  the  seventh  interrogatory  :  That  there  was  a  contract  made 
with  said  John  Rice  for  the  erection  of  market-houses.  The 
parties  to  the  same  are,  the  Mayor,  Aldermen  and  Citizens  of 
Philadelphia,  of  the  one  part,  and  the  said  John  Rice  of  the 
other  part.  It  was  executed  on  the  first  day  of  February,  1854. 
It  was  not  approved  by  Councils,  because  the  ordinance  before 
referred  to  authorized  and  directed  the  Committee  on  City  Pro¬ 
perty  to  cause  market-houses  to  be  built  upon  the  lots  of  ground 
directed  by  the  said  ordinance  to  be  purchased,  and  the  contract 
with  Mr.  Rice  was  made  in  conformity  to  said  authority,  and  in 
obedience  to  said  direction.  A  copy  has  been  heretofore  set  out, 
to  which  reference  is  craved. 

There  were  no  plans  or  specifications  for  the  market-houses 
agreed  upon  before  the  30th  January,  1854.  Since  that  time 
general  outlines  of  buildings  have  been  agreed  upon  by  the  said 
committee,  and  certain  architects  have  been  requested  to  furnish 
plans  agreeably  to  such  general  outlines.  The  said  contract 
provides  that  the  market-houses  shall  be  built  by  Mr.  Rice  after 
plans  to  be  furnished  to  him.  The  same  was  not  made  in  accord¬ 
ance  with  any  public  proposals  or  notices ;  it  was  proposed  by 
the  committee  under  the  authority  of  Councils,  and  accepted  by 
Mr.  Rice.  No  estimate,  except  a  general  one,  based  upon  the 
actual  cost  of  the  market-house  erected  by  Mr.  Rice,  was  made ; 
none  except  such  general  one  could  be  made  in  the  absence  of 
plans  and  specifications. 

To  the  eighth  interrogatory :  The  amount  agreed  to  be  paid 
for  the  market-house  and  lots  purchased,  is  the  sum  of  three 
hundred  and  thirteen  thousand  dollars ;  and  the  agreement  with 
Mr.  Rice  is  to  pay  for  the  materials  and  labor  used  and  em¬ 
ployed  in  the  building  of  four  market-houses,  and  to  allow  him 
five  per  centum  upon  that  amount  as  his  compensation.  It  is 
supposed  that  the  sum  of  two  hundred  thousand  dollars  will 
cover  the  whole  cost.  No  certificates  of  loan  have  issued,  nor 
has  any  money  been  borrowed  by  order  of  said  ordinance.  They 
are  advised  that  debts  were  contracted  by  the  Corporation  of  the 
City  of  Philadelphia  by  and  at  the  date  of  the  execution  of  the 
said  several  contracts  hereinbefore  referred  to,  and  before  the 
passage  of  the  Act  of  the  2d  February,  1854,  and  that  the  pro¬ 
ceedings  of  Councils  in  relation  thereto,  have  not  been  invali¬ 
dated  or  affected  by  the  said  Act. 
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To  the  ninth  interrogatory :  That  by  reference  to  the  resolu¬ 
tion  of  Councils,  passed  December  8, 1853,  and  heretofore  set  out, 
it  will  be  observed  that  it  is  stated  therein,  that  the  contemplated 
purchase  of  sites  for  new  market  houses,  was  with  the  view  “  of 
ultimately  removing  the  market  houses  in  High  street.”  Whether 
the  erection  of  the  new  market  houses  would  be  unwise,  unrea¬ 
sonable  or  injudicious  if  the  old  ones  are  retained,  is  by  no  means 
certain,  because  it  is  believed  that,  being  in  locations  of  conveni¬ 
ent  access  to  the  inhabitants,  and  well  suited  to  the  comfort  of 
their  occupants  and  of  persons  using  them,  the  new  markets 
would  be  so  much  preferred  to  the  old  ones,  that  the  latter  would 
soon  be  abandoned  by  their  tenants.  Whether  the  old  market 
houses  will  be  destroyed  before  the  newT  ones  are  erected,  de¬ 
pends  upon  the  decision  of  the  Councils,  which  the  defendants 
are  unable  to  foresee. 

It  is  not  believed  that  the  new  market  houses  can  be  com¬ 
pletely  erected  before  July  next,  but  that  a  large  portion  thereof 
can  be. 

And  these  defendants  deny  all  and  all  manner  of  unlawful 
combination  and  confederacy  wherewith  they  are  by  the  said  bill 
charged ;  without  this,  that  there  is  any  other  matter,  cause  or 
thing,  in  the  complainant’s  said  bill  of  complaint  contained, 
material  or  necessary  for  these  defendants  to  make  answer  unto, 
and  not  herein  or  hereby  well  and  sufficiently  answered,  con¬ 
fessed,  avoided,  traversed  or  denied,  is  true  to  the  knowledge  and 
ability  of  these  defendants.  All  which  matters  and  things  these 
defendants  are  ready  and  willing  to  aver,  maintain  and  prove,  as 
this  honorable  Court  shall  direct,  and  hereby  pray  to  be  hence 
dismissed,  with  their  reasonable  costs  and  charges,  in  this  behalf 
most  wrongfully  sustained. 

And  the  said  the  Mayor,  Aldermen  and  Citizens  of  Philadel¬ 
phia,  have  caused  to  be  affixed  to  this  their  answer,  the  common 
and  corporate  seal  of  the  said  city,  and  the  same  to  be  attested 
by  the  Mayor  of  the  said  city. 

H.  J.  Williams, 

Edw.  Olmsted, 

Solicitors  of  The  Mayor ,  fc. 


EXHIBITS. 


- 4##»» - 

I 

(A.) 

The  Mayor,  Aldermen  and  Citizens  of  Philadelphia,  hereby 
lease  to  E.  Wartman,  B.  stalls  Nos.  49,  50  and  51,  in  market 
No.  3,  for  one  year,  commencing  February  1,  1854,  subject  to 
an  earlier  termination  at  the  pleasure  of  Councils ;  and  if  such 
earlier  termination  shall  take  place,  the  proportion  of  rent  for 
the  unexpired  term  shall  be  refunded. 

Received  February  1,  1854,  of  the  above  named  lessee,  ninety 
dollars,  in  advance,  for  half  year’s  rent  of  the  above  stalls. 

Attest.  (Signed.) 

Commr .  C.  P . 

EDWARD  WARTMAN. 


The  Mayor,  Aldermen  and  Citizens  of  Philadelphia,  hereby 
lease  to  E.  Wartman,  B.  stalls  Nos.  49,  50  and  51,  in  market 
No.  3,  for  one  year,  commencing  February  1,  1854,  subject  to 
an  earlier  termination  at  the  pleasure  of  Councils ;  and  if  such 
earlier  termination  shall  take  place,  the  proportion  of  rent  for 
the  unexpired  term  shall  be  refunded. 


Received  February  1, 1854,  of  the  above  named  lessee,  ninety 
dollars,  in  advance,  for  half  year’s  rent  of  the  above  stall. 

By  order, 

Received, 


R.  H.  SMITH,  City  Cleric. 
Commr  of  City  Property. 


(B) 

Whereas ,  John  Rice  has  sold  to  The  Mayor,  Aldermen  and 
Citizens  of  Philadelphia,  and  the  said  The  Mayor,  Aldermen 
and  Citizens  of  Philadelphia  have  bought  one  vacant  lot  of 
ground,  situate,  lying  and  being  on  the  east  side  of  Sixteenth 
street,  (formerly  Schuylkill  Seventh  street,)  beginning  at  the 
south-east  corner  of  the  said  Sixteenth  street  and  Filbert  street, 
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and  extending  thence  southwardly  one  hundred  and  six  feet  along 
the  east  side  of  Sixteenth  street  to  Jones  street,  and  running  of 
that  width  eastwardly  between  Filbert  and  Jones  streets  afore¬ 
said  one  hundred  and  eiglity-two  feet  to  property  of  other  per¬ 
sons ;  subject  to  a  redeemable  ground-rent  of  fifteen  hundred 
dollars  per  annum,  payable  quarterly,  for  the  price  or  sum  of  five 
thousand  dollars,  (85,000,)  to  be  paid  in  the  bonds  of  the  said 
Corporation,  or  their  successors,  on  the  execution  of  the  deeds. 
Now,  therefore,  the  said  John  Rice,  for  himself,  his  heirs,  exe¬ 
cutors  and  administrators,  doth  hereby  covenant  to  make,  exe¬ 
cute  and  deliver  a  good  and  sufficient  title  for  the  premises,  clear 
of  all  incumbrances  other  than  the  said  ground-rent,  to  the  said 
The  Mayor,  Aldermen  and  Citizens  of  Philadelphia,  or  their 
successors  or  assigns.  And  the  said  The  Mayor,  Aldermen  and 
Citizens  of  Philadelphia  do  hereby,  for  themselves,  their  succes¬ 
sors  and  assigns,  covenant,  promise  and  agree  that  they  will, 
upon  the  execution  of  the  conveyances  aforesaid,  pay  to  the  said 
John  Rice,  his  executors,  administrators  or  assigns,  the  said  sum 
of  five  thousand  dollars,  in  the  bonds  of  the  said  The  Mayor, 
Aldermen  and  Citizens  of  Philadelphia,  or  their  successors,  bear¬ 
ing  interest  at  the  rate  of  six  per  cent.,  not  redeemable  before 
the  year  eighteen  hundred  and  eighty-nine,  provided ,  that  if  the 
right  and  power  of  the  said  The  Mayor,  Aldermen  and  Citizens 
of  Philadelphia  to  make  this  purchase  should,  before  the  date 
thereof,  have  been  limited  or  abrogated  by  law,  so  that  they  are 
prohibited  from  making  this  purchase,  then  no  claim  for  dama¬ 
ges  for  the  non-compliance  with  the  terms  thereof  shall  be  made 
by  the  said  John  Rice. 

In  witness  whereof  the  said  John  Rice  hath  hereunto  set  his 
hand  and  seal,  and  the  said  Mayor,  Aldermen  and  Citizens  of 
Philadelphia  have  caused  their  corporate  seal  to  be  hereunto  af¬ 
fixed,  the  first  day  of  February,  A.  D.  eighteen  hundred  and 
fifty-four.' 

JOHN  RICE.  [seal.] 

Sealed  and  delivered  in  the 
presence  of  us, 

Jas.  Maguire, 

Edw.  Olmsted. 

Attest,  CHARLES  GILPIN, 

Mayor .  [city  seal.] 
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(B.  2.) 

Whereas ,  John  Rice  has  sold  to  “  The  Mayor,  Aldermen  and 
Citizens  of  Philadelphia,”  and  the  said  “The  Major,  Aldermen  and 
Citizens  of  Philadelphia”  have  bought  two  certain  lots  of  ground 
and  market  houses,  one  of  them  situated,  lying  and  being  on  the 
east  side  of  Broad  street,  beginning  at  the  distance  of  fifty-eight 
feet  southward  from  the  south-east  corner  of  Race  and  Broad 
streets  in  the  City  of  Philadelphia,  and  extending  southwardly 
fifty-eight  feet  on  Broad  street,  and  running  eastwardly,  of  that 
width,  about  one  hundred  and  twenty  feet  to  Goodwill  court  or 
alley,  and  the  other  of  them  beginning  at  the  south-west  corner 
of  Juniper  and  Race  streets,  and  extending  thence  westwardly 
along  Race  street  one  hundred  and  eight  feet  to  the  said  Good¬ 
will  court  or  alley,  and  running,  of  that  width,  southwardly 
along  Juniper  street  and  Goodwill  court  or  alley,  about  one  hun¬ 
dred  and  thirty-eight  feet.  Together  with  all  the  buildings  and 
improvements  thereon  erected,  and  the  easements  and  appurte¬ 
nances  thereof,  subject  to  a  yearly  ground-rent  of  one  thousand 
five  hundred  dollars  per  annum,  not  redeemable  before  the  year 
one  thousand  eight  hundred  and  sixty-two,  for  the  price  or  sum 
of  one  hundred  and  ten  thousand  dollars,  to  be  paid  in  the  bonds 
of  the  said  Corporation,  or  their  successors,  on  the  execution  of 
the  Deeds.  Now,  therefore,  the  said  John  Rice,  for  himself,  his 
heirs,  executors  and  administrators,  doth  hereby  covenant  to 
make,  execute  and  deliver  a  good  and  sufficient  title  for  the  pre¬ 
mises,  clear  of  all  incumbrances,  other  than  the  said  ground-rent, 
to  the  said  “The  Mayor,  Aldermen  and  Citizens  of  Philadelphia,” 
or  their  successors  or  assigns,  and  the  said  “  The  Mayor,  Aider- 
men  and  Citizens  of  Philadelphia”  do  hereby  bind  themselves, 
their  successors  and  assigns,  covenant,  promise  and  agree  that 
they  will,  upon  the  execution  of  the  conveyances  aforesaid,  pay 
to  the  said  John  Rice,  his  executors,  administrators,  or  assigns, 
the  said  sum  of  one  hundred  and  ten  thousand  dollars  in  the 
bonds  of  the  said  “  The  Mayor,  Aldermen  and  Citizens  of  Phil¬ 
adelphia,”  or  their  successors,  bearing  interest  at  the  rate  of  six 
per  cent.,  not  redeemable  before  the  year  one  thousand  eight 
hundred  and  eighty-nine.  Provided ,  that  if  the  right  and  power 
of  the  said  “The  Mayor,  Aldermen  and  Citizens  of  Philadelphia” 
to  make  this  purchase  should,  before  the  date  hereof,  have  been 
limited  or  abrogated  by  law,  so  that  they  are  prohibited  from 
making  this  purchase,  then  no  claim  for  damages  for  the  non- 
compliance  with  the  terms  thereof,  shall  be  made  by  the  said 
John  Rice. 
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In  witness  whereof  the  said  John  Rice  hath  hereunto  set  his 
hand  and  seal,  and  the  said  Mayor,  Aldermen  and  Citizens  of 
Philadelphia  have  caused  their  corporate  seal  to  be  hereunto 
affixed  the  first  day  of  February,  A.  H.,  eighteen  hundred 
and  fifty-four. 

JOHN  RICE.  [seal. 

Sealed  and  delivered  in  the  1 
presence  of  us,  j 

James  Maguire, 

Edw.  Olmsted. 

Attest,  CHARLES  GILPIN. 

Mayor .  [city  seal.] 


(C.) 

Whereas,  George  W.  Brown  has  sold  to  The  Mayor,  Aider- 
men  and  Citizens  of  Philadelphia,  and  the  said  The  Mayor, 
Aldermen  and  Citizens  of  Philadelphia  have  bought  all  those 
certain  lots  or  pieces  of  ground  situate  on  the  south  side  of 
Locust  street  and  the  west  side  of  Ninth  street,  bounded  by 
Locust  street  on  the  north,  by  Ninth  street  on  the  east,  by 
Shield’s  alley  on  the  south,  and  by  Raspberry  alley  on  the  west ; 
containing  one  hundred  feet,  more  or  less,  on  Ninth  street,  by 
one  hundred  and  eighty-eight  feet,  more  or  less,  in  depth  to 
Raspberry  alley,  together  with  all  the  buildings  and  improve¬ 
ments  thereon,  and  all  the  rights,  privileges,  easements  and 
appurtenances  belonging  thereto,  and  to  every  part  thereof,  clear 
of  all  incumbrances,  for  the  sum  of  seventy-five  thousand  dollars, 
to  be  paid  in  the  bonds  of  the  said  Corporation  or  their  succes¬ 
sors,  on  the  execution  of  the  deeds.  Now,  therefore,  the  said 
George  W.  Brown  for  himself,  his  heirs,  executors  and  adminis¬ 
trators,  doth  hereby  covenant  to  make,  execute  and  deliver  a 
good  and  sufficient  title  for  the  premises,  clear  of  all  incum¬ 
brances,  to  the  said  The  Mayor,  Aldermen  and  Citizens,  of 
Philadelphia,  or  their  successors  or  assigns.  And  the  said  The 
Mayor,  Aldermen  and  Citizens  of  Philadelphia  do  hereby,  for 
themselves,  their  successors  and  assigns,  covenant,  promise  and 
agree  that  they  will,  upon  the  execution  of  the  conveyances 
aforesaid,  pay  to  the  said  George  W.  Brown,  his  executors, 
administrators  or  assigns,  the  said  sum  of  seventy-five  thousand 
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dollars,  in  the  bonds  of  the  said  The  Mayor,  Aldermen  and 
Citizens  of  Philadelphia,  or  their  successors,  bearing  interest  at 
the  rate  of  six  per  cent.,  not  redeemable  before  the  year  eighteen 
hundred  and  eighty-nine ;  provided  that,  if  the  right  and  power 
of  the  said  “  The  Mayor,  Aldermen  and  Citizens  of  Philadel¬ 
phia’'  to  make  this  purchase,  should  before  the  date  hereof,  have 
been  limited  or  abrogated  by  law  so  that  they  are  prohibited 
from  making  this  purchase,  then  no  claim  for  damages  for  the 
non  compliance  with  the  terms  thereof,  shall  be  made  by  the  said 
George  W.  Brown. 

In  witness  whereof,  the  said  George  W.  Brown  hath  hereunto 
set  his  hand  and  seal,  and  the  said  Mayor,  Aldermen  and  Citi¬ 
zens  of  Philadelphia  have  caused  their  corporate  seal  to  be  here¬ 
unto  affixed,  the  first  day  of  February,  A.  D.  eighteen  hundred 
and  fifty-four. 

GEOBGE  W.  BROWN,  [seal.] 

Sealed  and  delivered  in  the 
presence  of  us, 

Jas.  Maguire, 

Edw.  Olmsted. 

Attest,  CHARLES  GILPIN, 

Mayor,  [city  seal.] 

(D.) 

Whereas ,  John  McCrea  has  sold  to  “  The  Mayor,  Aldermen 
and  Citizens  of  Philadelphia,”  and  the  said  “  The  Mayor,  Aider- 
men  and  Citizens  of  Philadelphia,”  have  bought  a  lot  or  piece 
of  ground  in  the  square  bounded  by  Spruce,  Pine,  Twentieth 
and  Twenty-first  streets,  lying  and  being  nearly  equi-distant 
from  Spruce  and  Pine  streets,  in  the  City  of  Philadelphia,  and 
containing  in  front  or  breadth  on  Twentieth  street,  forty-five 
feet,  and  running  of  that  width  westward,  to  Twenty-first  street ; 
together  with  the  right  and  privilege  of  opening  or  causing  to  be 
opened  public  streets  fifty  feet  wide  over  the  ground  of  the  said 
John  McCrea,  on  the  north  and  south  sides  of  the  boundary  line 
of  the  said  lot,  of  which  streets  the  owners  and  occupiers  thereof 
are  to  have  the  full,  free  and  absolute  use,  and  together  with  the 
appurtenances,  for  the  price  or  sum  of  twenty-eight  thousand 
dollars,  to  be  paid  in  the  bonds  of  the  said  “  The  Mayor,  Alder- 
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men  and  Citizens  of  Philadelphia/’  or  their  successors,  on  the 
execution  of  the  deeds.  Now,  therefore,  the  said  John  McCrea 
for  himself,  his  heirs,  executors  and  administrators,  doth  hereby 
covenant  to  make,  execute  and  deliver  a  good  and  sufficient  title 
for  the  premises,  clear  of  all  incumbrances,  to  the  said  a  The 
Major,  Aldermen  and  Citizens  of  Philadelphia,”  or  their  suc¬ 
cessors  or  assigns.  And  the  said  the  Major,  Aldermen  and 
Citizens  of  Philadelphia,  do  herebj  for  themselves,  their  succes- 
cessors  and  assigns,  covenant,  promise  and  agree  that  thej  will 
upon  the  execution  of  the  convejances  aforesaid,  paj  to  the  said 
John  McCrea,  his  executors,  administrators  or  assigns,  the  said 
sum  of  twentj-eight  thousand  dollars  in  the  bonds  of  the  said 
“The  Major,  Aldermen  and  Citizens  of  Philadelphia,”  or  of 
their  successors,  bearing  interest  at  the  rate  of  six  per  cent., 
not  redeemable  before  the  jear  one  thousand  eight  hundred  and 
eightj-nine.  Provided ,  That  if  the  right  and  power  of  the  said 
“The  Major,  Aldermen  and  Citizens  of  Philadelphia,”  to  make 
this  purchase,  should  before  the  date  hereof,  have  been  limited 
or  abrogated  bj  law  so  that  thej  are  prohibited  from  making 
this  purchase,  then  no  claim  for  damages  for  the  non-compliance 
with  the  terms  thereof,  shall  be  made  bj  the  said  John  McCrea. 

In  witness  whereof,  the  said  John  McCrea  hath  hereunto  set 
his  hand  and  seal,  and  the  said  “The  Major,  Aldermen  and 
Citizens  of  Philadelphia,'’  have  caused  their  corporate  seal  to  be 
hereunto  affixed,  the  first  daj  of  Februarj,  A.  I).  eighteen  hun¬ 
dred  and  fiftj-four. 

JOHN  McCREA.  [seal.] 

Sealed  and  delivered  in  the 
presence  of  us, 

Jas.  Maguire, 

Edw.  Olmsted. 

Attest,  CHARLES  GILPIN, 

Mayor.  ^  [city  seal.] 


(E  and  F.) 

t 

Whereas .  Ann  Hertzog  and  the  First  Reformed  Hutch  Church 
of  the  Citj  and  Vicinitj  of  Philadelphia,  have  sold  to  The  Major, 
Aldermen  and  Citizens  of  Philadelphia,  and  the  said  The  Major, 
Aldermen  and  Citizens  of  Philadelphia  have  bought  a  lot  of 
ground  situate,  ljing  and  being  on  the  north  side  of  Race  street, 
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and  on  the  west  side  of  Crown  street,  beginning  at  the  north-west 
corner  of  Crown  and  Race  streets,  and  extending  north  along 
Crown  street  two  hundred  and  thirty  feet,  to  the  north  line  of 
the  church  property  ;  thence  westwardly  along  the  said  northern 
line  about  one  hundred  and  seventy-five  feet,  to  Fifth  street ; 
thence  southwardly  along  the  said  Fifth  street  forty  feet ;  thence 
eastwardly,  parallel  with  and  forty  feet  distant  from  the  said 
northern  line  of  the  said  church  property,  about  eighty-six  feet ; 
thence  southwardly  parallel  with  fifth  street  about  thirty-six 
feet ;  thence  westwardly  parallel  with  the  said  northern  line  of 
the  church  property  about  thirty-six  feet ;  thence  southwardly 
parallel  with  Fifth  street  about  one  hundred  and  fifty-four  feet 
to  Race  street;  and  thence  eastwardly  along  the  said  Race  street 
one  hundred  and  twenty-five  feet,  more  or  less,  to  Crown  street ; 
the  said  lot  being  composed  of  two  lots  of  ground  owned  in 
severalty  by  the  said  Ann  Hertzog  and  the  said  The  First 
Reformed  Dutch  Church  of  the  City  and  Vicinity  of  Philadel¬ 
phia,  clear  of  all  incumbrances,  for  the  price  or  sum  of  ninety- 
five  thousand  dollars:  of  which,  sixty -five  thousand  dollars 
are  to  be  paid  to  the  said  Ann  Hertzog,  and  thirty  thousand 
dollars  to  the  said  The  First  Reformed  Dutch  Church  of  the  City 
and  Vicinity  of  Philadelphia,  in  the  bonds  of  the  said  Corporation 
of  The  Mayor,  Aldermen  and  Citizens  of  Philadelphia,  or 
their  successors,  on  the  execution  of  the  deeds.  Now,  there¬ 
fore,  the  said  Ann  Hertzog  and  the  said  The  First  Re¬ 
formed  Dutch  Church  of  the  City  and  Vicinity  of  Philadelphia 
do  severally,  and  not  jointly,  to  herself  and  themselves,  their 
respective  heirs,  executors,  administrators  and  successors,  cove¬ 
nant  to  make,  execute  and  deliver  a  good  and  sufficient  title  for  the 
premises,  clear  of  all  incumbrance,  to  the  said  The  Mayor, 
Aldermen  and  Citizens  of  Philadelphia,  or  their  successors  or 
assigns.  And  the  said  The  Mayor,  Aldermen  and  Citizens  of 
Philadelphia  do  hereby  for  themselves,  their  successors  and 
assigns,  covenant,  promise  and  agree  that  they  will,  upon  the 
execution  of  the  conveyances  aforesaid,  pay  to  the  said  Ann 
Hertzog,  her  executors,  administrators  or  assigns,  and  the  said 
The  First  Reformed  Dutch  Church  of  the  City  of  Philadelphia, 
their  successors  or  assigns,  the  said  sum  of  ninety-five  thousand 
dollars,  in  the  proportions  hereinbefore  specified,  in  the  bonds 
of  the  said  The  Mayor,  Aldermen  and  Citizens  of  Philadelphia, 
or  their  successors,  bearing  interest  at  the  rate  of  six  per  cent., 
not  redeemable  before  the  year  eighteen  hundred  and  eighty-nine. 
And  it  is  expressly  agreed  by  and  between  the  said  Ann  Hertzog 
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and  the  said  The  First  Reformed  Dutch  Church  of  the  City  and 
Vicinity  of  Philadelphia,  and  their  respective  heirs,  executors, 
administrators,  successors  and  assigns,  and  the  said  The  Mayor, 
Aldermen  and  Citizens  of  Philadelphia,  and  their  successors, 
that  neither  of  the  said  parties,  vendors,  shall  be  made  responsible 
for  the  default  of  the  other  to  make  a  good  and  sufficient  con¬ 
veyance  to  the  said  The  Mayor,  Aldermen  and  Citizens  of  Phila¬ 
delphia,  but  that  the  said  The  Mayor,  Aldermen  and  Citizens  of 
Philadelphia  shall  not  be  required  to  pay  for  any  portion  of  the 
said  lot  until  a  satisfactory  title  is  made  for  the  whole ;  and  if 
no  such  satisfactory  title  can  be  made  for  the  whole  lot,  then  the 
said  The  Mayor,  Aldermen  and  Citizens  of  Philadelphia  shall  be 
at  full  liberty  to  rescind  and  annul  the  whole  of  the  said  sale  and 
purchase. 

Provided,  that  if  the  right  and  power  of  the  said  The  Mayor, 
Aldermen  and  Citizens  of  Philadelphia  to  make  this  purchase 
should,  before  the  date  hereof,  have  been  limited  or  abrogated 
by  law,  so  that  they  are  prohibited  from  making  this  purchase, 
then  no  claim  for  damages  for  the  non-compliance  with  the  terms 
thereof  shall  be  made  by  the  said  Ann  Hertzog  or  the  said  The 
First  Reformed  Dutch  Church  of  the  City  and  Vicinity  of  Phila¬ 
delphia. 

In  witness  whereof,  the  said  Ann  Hertzog  hath  hereunto  set 
her  hand  and  seal,  and  the  said  The  First  Reformed  Dutch 
Church  of  the  City  and  Vicinity  of  Philadelphia,  and  the  said 
The  Mayor,  Aldermen  and  Citizens  of  Philadelphia  have  caused 
their  respective  corporate  seals  to  be  hereunto  affixed  the  first 
day  of  February,  A.  D.  eighteen  hundred  and  fifty-four. 

ANN  HERTZOG,  [seal.] 

DANIEL  DEAL,  [seal.] 

President,  of  Board  of  Trustees  First  Reformed  Dutch  Church 
of  the  City  and  Vicinity  of  Philadelphia. 

Sealed  and  delivered  in  the] 
presence  of  us,  ! 

James  Maguire,  f 
Edw.  Olmsted.  J 

Attest, 

Charles  Gilpin, 

Mayor .  [city  seal.] 


(G.) 

“  Memorandum  of  an  agreement,  made,  indented  and  con¬ 
cluded  this  first  day  of  February,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-four,  by  and  between 
4  The  Mayor,  Aldermen  and  Citizens  of  Philadelphia’  of  the 
one  part,  and  John  Pice,  builder,  of  the  other  part.” 

Whereas ,  the  said  44  The  Mayor,  Aldermen  and  Citizens  of 
Philadelphia”  have  undertaken  to  build  four  market- houses, 
upon  different  lots  of  ground  purchased  by  and  to  be  conveyed 
to  them,  within  the  limits  of  the  said  city,  and  have  agreed  with 
the  said  John  Pice  to  undertake,  build,  erect,  construct  and 
finish  the  same,  according  to  plans,  elevation^  and  specifications 
to  be  settled,  arranged  and  approved  by  the  said  “The  Mayor, 
Aldermen  and  Citizens  of  Philadelphia,”  and  their  successors, 
and  the  said  John  Pice,  his  executors  and  administrators,  that 
he  the  said  John  Pice  shall  and  will  faithfully,  under  the 
direction  of  the  said  44  The  Mayor,  Aldermen  and  Citizens  of 
Philadelphia,”  or  of  any  committee  authorized  to  superintend 
the  execution  of  this  contract,  purchase  all  and  singular  the 
materials  of  every  kind  required  for  the  erection  and  completion 
of  the  said  four  market-houses,  at  the  lowest  market  prices 
thereof,  and  shall  and  will  build,  erect  and  construct  the  same 
in  a  firm  and  workmanlike  manner,  according  to  the  plans,  ele¬ 
vations  and  specifications  furnished  to  him  as  aforesaid,  as 
economically  as  may  be,  and  shall  and  will  employ,  contract 
for  and  provide,  at  just  and  reasonable  rates,  all  the  labor  of 
every  nature  and  kind  whatever,  necessary  and  required  for  the 
complete  and  entire  erection  and  completion  of  the  said  market- 
houses.  And  the  said  44  The  Mayor,  Aldermen  and  Citizens  of 
Philadelphia”  do  hereby  agree,  that  they  will  pay  to  the  order 
of  the  said  John  Pice,  the  cost,  at  the  lowest  market  price 
thereof,  of  all  materials  of  any  kind,  when  and  so  soon  as  they 
are  delivered  and  furnished  for  the  said  market-houses  on  the 
ground,  and  the  bills  thereof  have  been  approved  by  a  superin¬ 
tendent  or  agent  to  be  named  and  appointed  by  them,  and  shall 
and  will  pay  the  wmges  of  the  workmen  and  laborers  employed 
in  the  construction  and  completion  of  the  said  market-houses,  at 
just  and  reasonable  rates,  whenever  the  bills  therefor  shall  have 
been  certified  by  the  said  John  Pice,  and  approved  by  the  super¬ 
intendent  and  agent  aforesaid.  And  it  is  further  covenanted 
and  agreed  as  aforesaid,  that  the  said  44  The  Mayor,  Aldermen 
and  Citizens  of  Philadelphia”  shall  pay  to  the  said  John  Rice, 
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whenever  the  said  market-houses,  and  such  of  them  as  may  be 
erected  by  virtue  hereof,  shall  be  finished  and  completed  accord¬ 
ing  to  the  terms  and  stipulations  of  this  contract,  five  per  cent, 
on  the  cost  of  the  said  market-houses,  or  such  of  them  as  may  be 
erected,  in  addition  to  the  actual  cost  thereof,  in  full  of  all  de¬ 
mands  whatever  thereon  and  in  relation  thereto.  And  the  said 
John  Rice  doth  hereby  covenant  and  agree  as  aforesaid,  that  he 
will  do  and  perform,  and  cause  to  be  done  and  performed,  all  the 
work  and  labor  hereby  undertaken  by  him,  with  good  and  proper 
materials  and  in  a  skillful  and  workmanlike  manner  ;  and  in 
case  of  any  difference  or  dispute  in  relation  thereto,  or  in  rela¬ 
tion  to  any  matter  or  thing  to  be  done  or  performed  under  this 
contract,  that  he  will  submit  the  same  to  two  persons,  one  of 
whom  shall  be  chosen  by  the  said  John  Rice  and  the  other  by 
the  said  u  The  Mayor,  Aldermen  and  Citizens  of  Philadelphia, ” 
or  any  committee  authorized  by  them,  who,  in  case  of  any  dis¬ 
agreement,  shall  choose  an  umpire,  and  the  decision  of  the  said 
persons,  or  of  a  majority  of  them,  to  be  made  in  writing  if 
required,  within  two  weeks  of  their  appointment,  shall  be  final 
and  conclusive  upon  both  the  parties  hereto.  And  if  the  said 
John  Rice  shall  refuse  to  make  such  appointment,  then  the  de¬ 
cision  of  the  said  Mayor,  Aldermen  and  Citizens  of  Philadelphia, 
or  of  their  committee,  notice  thereof  being  given  to  the  said 
John  Rice,  shall  be  considered  as  binding  and  conclusive  be¬ 
tween  the  said  parties  hereto. 

And  it  is  further  covenanted  and  agreed  as  aforesaid,  that  if 
the  said  John  Rice  shall  refuse  or  neglect  to  do  and  perform  the 
said  work,  or  any  part  thereof,  in  a  skillful  and  workmanlike 
manner,  or  to  furnish  good  and  sufficient  materials  therefor,  and 
upon  demand  shall  refuse  or  neglect  to  comply  with  the  award 
of  the  said  arbitrators  or  referees  appointed  under  the  pro¬ 
visions  hereof,  that  then  the  said  “  The  Mavor,  Aldermen  and 
Citizens  of  Philadelphia,”  or  their  committee  duly  authorized  to 
superintend  the  performance  of  this  contract,  shall  have  full 
power  and  authority  to  declare  this  contract  forfeited,  and  to 
retain  the  five  per  cent,  hereinbefore  agreed  to  be  paid  to  the 
said  John  Rice,  as  an  indemnity  for  the  breach  of  this  agree¬ 
ment  by  the  said  John  Rice.  Provided  always ,  that  if  the 
purchases  of  any  of  the  lots  intended  for  the  construction  of  the 
said  market-houses  shall,  from  any  cause  whatever,  fail  to  be 
completed  by  the  conveyances  of  satisfactory  titles,  then  this 
agreement  shall  not  be  obligatory  upon  the  said  “The  Mayor, 
Aldermen  and  Citizens  of  Philadelphia,”  as  respects  the  market- 
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houses  intended  to  be  erected  thereon,  and  shall  only  then  he 
applicable  to  the  erection  of  such  market-houses  as  may  be 
erected  upon  the  lots  which  may  be  conveyed  to  the  said  “  The 
Mayor,  Aldermen  and  Citizens  of  Philadelphia”  for  the  purpose 
aforesaid  ;  And  provided ,  that  before  the  said  John  Rice  shall 
be  entitled  to  demand  and  receive  the  said  five  per  cent,  herein¬ 
before  referred  to,  he  shall  procure  and  deliver  to  the  said  “  The 
Mayor,  Aldermen  and  Citizens  of  Philadelphia”  full  releases  of 
all  liens  or  claims  for  work  done  or  materials  furnished  for  the 
said  market-houses,  to  be  executed  by  the  mechanics  and  mate¬ 
rial  men  doing  the  said  work  and  furnishing  the  said  materials. 

In  witness  whereof,  the  said  “  The  Mayor,  Aldermen  and  Citi¬ 
zens  of  Philadelphia”  have  caused  their  corporate  seal  to  be 
hereunto  affixed ;  and  the  said  John  Rice  hath  hereunto  set 
his  hand  and  seal,  the  day  and  year  first  above  written. 

Attest,  CHARLES  GILPIN  [city  seal.] 

Mayor. 

JOHN  RICE,  [seal.] 

Sealed  and  delivered  in 
the  presence  of  us, 

Edward  Olmsted. 

J.  Maguire. 


In  the  Supreme  Court  for  the  Eastern  District  of  Pennsylvania. 


Edward  Wartman  and  John  F.  Gross," 
Complainants , 

YS. 


/ 


The  Mayor,  Aldermen  and  Citizens  of 
Philadelphia,  George  W.  Brown, 
John  McCrea,  Anna  Hertzog,  John 
Rice,  and  the  Dutch  Reformed 
Church. 


r 
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In  Equity. 


The  several  answer  of  George  W.  Brown,  one  of  the  Defend¬ 
ants,  to  the  Bill  of  Complaint  of  Edward  Wartman  and  John 
F.  Gross. 


And  thereupon  this  Defendant  saith  :  That  he  is  a  stranger 
to  the  matters  in  the  said  bill  mentioned,  save  that  some  time  in 
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the  month  of  December,  1858,  he  was  called  upon  by  a  member 
of  the  Committee  on  City  Property  of  the  Select  and  Common 
Councils  of  the  City  of  Philadelphia,  to  inquire  if  he  would  as¬ 
certain  if  there  was  any  property  situate  in  Locust  street,  from 
Eighth  to  Eleventh  streets,  suitable  for  sites  for  market  houses ; 
that  he  made  such  inquiry,  and  found  several  properties  suitable 
for  the  purpose  aforesaid,  but  discovered  that  they  could  not  be 
purchased,  either  by  reason  of  defective  titles  or  because  the 
owners  were  unwilling  to  sell.  This  result  to  his  inquiry  he  re¬ 
ported  to  the  member  of  the  Committee  who  had  desired  him  to 
make  the  examination.  That  he  was  subsequently  asked  to  as¬ 
certain  if  the  property  situate  on  the  southwest  corner  of  Locust 
and  Ninth  streets,  bounded  by  Locust,  Ninth  street,  Shield’s  alley 
and  Raspberry  alley,  could  be  bought,  and  at  what  price.  That  hav¬ 
ing  an  interest  in  a  part  of  the  said  property,  and  ascertained  that 
the  owners  of  the  remainder  would  sell  their  interest,  he  was  in¬ 
quired  of  by  the  same  party,  on  Monday  the  80th,  or  Tuesday 
the  31st  of  January,  if  he  would  contract  to  sell  it  to  the  Corpo¬ 
ration  of  the  City  of  Philadelphia,  for  the  sum  of  seventy-five 
thousand  dollars ;  to  which  he  assented.  That  on  the  1st  of 
February,  1854,  he  sold  the  same  to  the  corporation,  and  exe¬ 
cuted  the  contract,  a  copy  of  which  is  set  forth  in  the  answer  of 
The  Mayor,  Aldermen  and  Citizens  of  Philadelphia,  to  the  Bill 
of  the  Complainants,  and  therein  marked  C. 

That  the  price  for  which  the  said  premises  were  sold  to  the 
said  corporation  was  a  fair  and  reasonable  one ;  and  that  after 
paying  the  other  owners  their  proportion  of  the  consideration 
money,  there  will  be  left  for  him  only  a  fair  price  for  his  interest 
therein,  and  the  usual  broker’s  commission. 

And  for  the  residue  of  this  defendant’s  answer,  he  refers  to 
his  answers  to  the  special  interrogatories  to  him  by  the  said  bill 
proposed. 

To  the  first  interrogatory  in  the  said  bill  proposed,  he  saith  : 
That  Councils  did,  on  the  30th  January,  1854,  enact  an  ordi¬ 
nance  to  provide  for  the  purchase  of  certain  properties. 

To  the  second  interrogatory:  That  on  the  first  of  February, 
1854,  he  executed  the  contract  which  he  has  before  mentioned 
and  referred  to. 

To  the  third  interrogatory :  That  he  knows  nothing  concern¬ 
ing  the  matters  therein  inquired  about. 

To  the  fourth  interrogatory :  That  he  intends  to  proceed  to 
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execute  and  perform  his  covenants  in  said  contract,  unless  re¬ 
strained  by  this  honorable  Court. 

To  the  fifth  interrogatory  :  That  he  knows  nothing  of  the 
matters  inquired  about  in  this  interrogatory. 

To  the  sixth  interrogatory :  That  he  knew  that  a  bill  to  con¬ 
solidate  the  city  and  districts  into  one  corporation  vras  before 
the  Legislature,  but  he  had  no  reason  to  believe  it  would  so  soon 
become  a  law. 

To  the  seventh,  eighth,  and  ninth  interrogatories  :  That  he 
knows  nothing  in  the  matters  therein  inquired  about. 

All  wdiich  matters  and  things  this  defendant  is  ready  and 
willing  to  aver,  maintain  and  prove,  as  this  honorable  Court 
shall  direct,  and  prays  to  be  hence  dismissed  with  his  reasonable 
cost  and  charges  in  this  behalf  sustained. 

George  W.  Brown,  being  duly  sworn,  doth  say  the  facts  set 
forth  in  the  answer  above  are  true. 


Sworn  before  me,  thi 
day  of 


INJUNCTION  REFUSED. 


WART  MAN  et  al. 

YS. 

PHILADELPHIA  CITY,  BROWN,  et  al.— in  Equity. 


PRATT  ET  AL. 

YS. 

PHILADELPHIA  CITY. 


The  opinion  of  the  Court  in  reference  to  the  injunction  prayed 
for  against  the  city,  in  the  matter  of  the  recent  contract  with 
John  Rice  and  others,  was  delivered  by  Chief  Justice  Black. 

The  Plaintiffs  in  the  first  of  these  cases  are  citizens  and  tax 
payers  in  the  Northern  Liberties  and  Spring  Garden.  The 
Plaintiffs  in  the  other  case  are  farmers,  resident  in  the  counties 
of  Delaware,  Chester  and  Montgomery,  and  lessees  of  certain 
stalls  in  the  High  Street  Market  of  the  City.  The  matter  com- 

o  v 

plained  of  in  both  bills  is,  that  the  City  Councils  haYe  resolved 
to  contract  for  the  erection  of  New  Market  Houses,  with  the 
intention  of  demolishing  those  already  existing  in  High  street, 
an  act  which,  if  consummated,  the  plaintiffs  aver  will  greatly 
prejudice  the  legal  rights  of  the  farmers,  increase  the  taxation 
of  the  newly  Consolidated  City,  and  be  otherwise  detrimental  to 
the  public  interests. 

The  admitted  facts  are,  that  on  the  8th  of  December,  1853, 
the  Councils  authorized  the  Committee  on  City  Property  to  nego¬ 
tiate  for  sites  for  New  Market  Houses,  in  four  different  quarters 
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of  the  city,  with  a  view  of  ultimately  removing  those  in  High 
street.  The  Committee,  in  pursuance  of  this  resolution,  nego¬ 
tiated  for  certain  lots,  and  reported  to  the  Councils,  recommend¬ 
ing  the  purchase  of  them,  at  $650,000.  On  the  30th  of  January, 
1854,  the  Councils  ordered  them  to  be  purchased,  and  it  was 
immediately  done.  On  the  2d  of  February,  an  Ordinance  was 
passed  authorizing  the  issue  of  certificates  of  loan  for  the  pay¬ 
ment  of  the  price  of  the  property  purchased.  The  Act  of 
Assembly,  consolidating  the  city  and  the  districts,  previously 
composing  the  County  of  Philadelphia,  into  one  city,  was  signed 
by  the  Governor,  and  became  a  law  on  the  2d  day  of  February 
last. 

This  motion  for  a  special  injunction  ought  to  be  successful  if 
there  be  an}r  fair  reason  for  the  opinion  that  the  facts  disclose 
an  intention  to  do  that  which  the  city  authorities  had  no  legal 
power  to  do.  All  that  appears  in  the  bills  and  answers,  and 
everything  that  has  been  said  in  the  argument  on  the  one  side 
as  well  as  on  the  other,  have  tended  to  impress  us  with  a  feeling 
unfavorable  to  the  justice  and  propriety  of  these  proceedings. 
The  addition  of  six  hundred  and  fifty  thousand  dollars  to  the 
public  debt,  involving  the  necessity  of  another  large  expenditure 
for  buildings,  would  possibly  not  have  been  made  if  the  present 
Councils  had  anticipated  that  their  own  constituents  would  be 
compelled  to  pay  it.  But  it  was  done  when  the  Consolidation 
law  was  on  its  passage,  and  when  it  must  have  been  known,  or 
at  least  confidently  believed,  that  the  greater  part  of  the  burden 
thus  suddenly  created  for  the  benefit  of  the  old  city  would  have 
to  be  borne  by  a  different  people  outside  of  its  limits,  who  were 
not  represented  in  the  Councils,  and  to  wrhom  the  members  were 
not  responsible. 

But  the  case,  as  it  comes  before  us,  is  a  question  of  law,  and 
not  of  morality — of  power,  and  not  of  propriety.  If  they  kept 
their  action  within  the  bound  of  the  authority  given  them  in 
their  charter  and  the  general  law  of  the  land,  and  if  that  autho¬ 
rity  was  not  taken  away  or  diminished  by  any  law  existing  at 
the  time,  the  motion  must  be  refused.  If  this  was  a  matter 
which  they  had  a  right  to  decide,  they  are  not  bound  to  vindicate 
the  propriety  of  their  decision  to  us,  and  this,  perhaps,  wre  ought 
to  presume  is  the  reason  why  they  have  not  attempted  to  do  so. 
If  it  be  a  legal  exercise  of  their  power,  we  must  pronounce  it 
legal  without  pausing  to  be  satisfied  also  of  its  justice.  We  have 
no  jurisdiction  which  enables  us  to  control  the  abuses  of  such 
authority.  We  can  only  check  the  usurpation  of  that  which  does 
not  exist. 
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In  the  view  which  we  take  of  the  subject,  it  is  not  necessary 
to  consider  the  purchase  of  sites  for  new  market  houses,  and  the 
demolition  of  the  old  ones,  as  two  separate  questions.  It  is 
true  that  one  of  these  acts  may  be  done,  and  the  other  not,  and 
the  arguments  are  made  for  and  against  one,  which  do  not  apply 
to  the  other.  But  by  the  construction  which  common  sense  puts 
on  the  resolutions  and  ordinances  of  the  Councils,  it  seems  very 
plain  that  they  have  purchased  the  property  mentioned  in  the 
bill  with  a  view  to  the  ultimate  removal  of  the  structures  now 
standing  in  High  street.  This,  then,  is  to  be  considered,  not  as 
the  creation  of  a  debt  for  building  new  and  unnecessary  market 
houses  without  any  abandonment  of.  the  old  ones,  nor  is  it  the 
demolition  of  the  old  ones,  without  substituting  others  in  their 
place.  It  is  the’removal  of  the  markets  from  one  place  to  another. 
It  is  changing  their  locations  from  the  centre  of  High  street  to 
the  lots  purchased  in  four  different  sections  of  the  city.  It  is 
tearing  down  the  open  sheds  and  building  close-walled  houses. 
It  is  giving  up  eight  squares  of  stalls,  and  supplying  the  public 
with  what  is  equal  in  capacity  to  fourteen  squares. 

The  inquiry  into  the  legal  power  of  the  Councils  to  change 
the  places  of  selling  and  buying  provisions  divides  itself  natural¬ 
ly  and  simply  into  two  branches  : 

First. — Whether  the  authority  ever  existed? 

Second. — If  it  existed  previously,  did  the  Consolidation  Act 
take  it  away  ? 

We  will  consider  the  latter  proposition  first: 

The  act  referred  to  as  the  Consolidation  Act,  provides  that 
when  the  government  of  the  new  corporation  is  organized,  the 
debts  of  the  present  City  and  of  all  the  Districts  shall  be  con¬ 
solidated  into  one,  and  forbids  that  any  of  the  present  corpora¬ 
tions  “  shall,  at  any  time  after  the  passage  of  this  act ,  contract 
any  loan  or  debt  other  than  for  the  ordinary  supplies,  repairs,  and 
payment  of  labor  and  salaries.”  Now,  it  is  wholly  impossible  for 
us  to  say  that  this  prohibition  to  contract  extraordinary  debts 
after  the  passage  of  the  law,  applies  to  debts  created  before  its 
passage.  There  is  nothing  retrospective  in  it.  If  the  debt  in 
question  was  legally  contracted,  the  Legislature  could  not  annul 
it  by  an  act  of  theirs,  subsequently  passed ;  much  less  could  we 
annul  it  by  the  mere  construction  of  a  statute  which,  in  terms, 
does  not  touch  it.  We  have  only  to  inquire,  then,  whether  the 
debt  was  contracted  before  or  after  the  passage  of  the  Consoli- 
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elation  Act.  An  act  of  the  Legislature  is  passed  only  when  it 
has  gone  through  all  the  forms  made  necessary  by  the  Constitu¬ 
tion  to  give  it  force  and  validity  as  a  binding  rule  of  conduct  for 
the  citizen.  Whether  it  receive  the  signature  of  the  Governor, 
or  remains  in  his  hands  unreturned  for  ten  days,  or,  being  vetoed, 
is  carried  by  two-thirds  of  both  Houses,  its  passage  is  dated  from 
the  time  it  ceased  to  be  a  mere  proposition  or  bill,  and  passed 
into  a  law.  It  cannot  impair  a  contract  made  while  it  is  pending 
before  the  Executive,  any  more  than  it  could  destroy  a  legal  ob¬ 
ligation  existing  a  year  before  it  was  moved  in  by  the  Legisla¬ 
ture.  It  would  be  ex  post  facto ,  if  it  provided  for  the  punish¬ 
ment  of  a  crime  committed  the  day  before  its  approval,  as  clearly 
as  if  it  assumed  to  reach  back  to  the  beginning  of  time.  The 
act  in  question  was  approved  on  the  2d  of  February,  1854.  On 
the  evening  of  that  day,  and  we  will  presume  after  the  bill  was 
signed,  the  City  Councils  authorized  certificates  of  loan  to  be 
issued  to  the  several  vendors  of  the  real  estate  purchased  as  sites 
for  the  new  market  houses.  If  the  debt  had  not  been  contracted 
before  that  time,  it  would  probably  have  been  too  late  to  be  bind¬ 
ing  on  the  city.  But  the  negotiation  had  been  authorized  as 
early  as  the  8th  of  December,  and  the  Committee  on  City  Pro¬ 
perty  had  reported  a  provisional  contract  with  the  other  defend¬ 
ants  on  the  80th  of  January.  This  report  was  approved  and  the 
purchase  ratified  by  Councils  the  same  day.  The  written  con¬ 
tracts  executed  on  behalf  of  the  city  by  the  Mayor,  and  sealed 
with  the  corporate  seal  of  the  city,  are  dated  on  the  first  day  of 
February.  The  debt  was  made  at  that  time,  and  not  when  the 
certificates  of  loan  were  issued.  It  cannot  be  said  that  the  con¬ 
tract  is  illegal  because  a  law  passed  the  day  afterwards  prohibi¬ 
ted  such  contracts  in  the  future.  When  an  argument  similar  to 
that  now  made  by  the  plaintiff’s  counsel  was  urged  upon  this 
Court  in  the  case  of  Dana  vs.  The  U.  S.  Bank ,  (5  W.  k  S. 
223,)  the  opinion  of  Mr.  Justice  Kennedy  declared  it  to  be  with¬ 
out  the  shadow  of  a  foundation. 

A  more  important,  if  not  a  more  difficult,  point  is,  whether  the 
Councils  had  the  power,  before  the  Consolidation  Act  was  passed, 
to  remove  the  market  houses  from  High  street  to  other  places 
within  the  city.  It  is  argued  that  the  City  corporation  is  a  mere 
trustee  for  the  farmers  and  victuallers  or  country  people,  bound 
to  maintain  the  markets  for  their  use,  at  the  places  where  they 
now  are,  and  without  authority  to  remove  them,  except  with  their 
consent. 

The  necessity  of  a  public  market,  where  the  producers  and 
consumers  of  fresh  provisions  can  be  brought  together  at  stated 
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times,  for  the  purchase  and  sale  of  those  commodities,  is  very 
apparent.  There  is  nothing  which  more  imperatively  requires 
the  constant  supervision  of  some  authority  which  can  regulate 
and  control  it.  Such  authority  in  this  country  is  seldom,  if  ever, 
vested  in  individuals.  It  can  never  be  so  well  placed  as  when  it 
is  put  into  the  hands  of  the  corporate  officers  who  represent  the 
people  immediately  interested.  A  municipal  corporation  compri¬ 
sing  a  town  of  any  considerable  magnitude,  without  a  public 
market,  subject  to  the  regulation  of  its  own  local  authorities, 
would  be  an  anomaly  which,  at  present,  has  no  existence  among 
us.  The  State  might  undoubtedly  withhold  from  a  town  or  city 
the  right  to  regulate  its  markets,  but  to  do  so  would  be  an  act  of 
mere  tyranny,  and  a  gross  violation  of  the  principle  universally 
conceded  to  be  just,  that  every  community,  whether  large  or 
small,  should  be  permitted  to  control  in  their  own  way  all  those 
things  which  concern  nobody  but  themselves.  The  daily  supply 
of  food  to  the  people  of  a  city  is  emphatically  their  own  affair. 
It  is  true  that  the  persons  who  bring  provisions  to  the  market 
have  also  a  sort  of  interest  in  it,  but  not  such  an  interest  as  en¬ 
titles  them  to  a  voice  in  its  regulation.  The  laws  of  a  market, 
(I  am  now  using  the  word  in  its  larger  sense,)  are  always  made 
by  the  persons  who  reside  at  the  place,  and  that  whether  they  be 
buyers  or  sellers.  It  is,  therefore,  the  common  law  of  Pennsyl¬ 
vania  that  every  municipal  corporation  which  has  power  to  make 
by-laws  and  establish  ordinances  to  promote  the  general  welfare, 
and  preserve  the  peace  of  a  town  or  city,  may  fix  the  times  or 
places  of  holding  public  markets  for  the  sale  of  food,  and  make 
such  other  regulations  concerning  them,  as  may  conduce  to  the 
public  interest.  We  take  this  to  be  the  true  rule,  because  it  is 
necessary  and  proper,  in  harmony  with  the  sentiments  of  the 
people,  universally  practised  by  the  towns,  and  universally  sub¬ 
mitted  to  by  residents  in  the  country. 

The  municipal  corporation  known  to  the  law  by  the  name  of 
“  The  Mayor,  Aldermen  and  Citizens  of  Philadelphia,”  had  this 
power,  not  only  by  virtue  of  the  general  terms  of  its  charter, 
and  from  the  necessity  of  the  thing,  to  prevent  a  principal  ob¬ 
ject  of  their  organization  being  defeated,  but  it  was  conferred  in 
express  terms.  In  the  charter  given  to  the  City  by  William 
Penn,  in  1701,  markets  were  authorized  two  days  in  the  week, 
without  designating  the  place. 

This  charter  was  supposed  to  be  annulled  by  the  Declaration 
of  Independence,  and  during  the  revolutionary  period  the  city 
was  governed  by  wardens.  In  1789  a  new  charter  was  given, 
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and  the  privileges  relating  to  markets  were  granted  again.  If 
there  were  any  ambiguity  in  these  acts,  those  of  1804  and  1810 
would  put  all  doubts  at  rest.  They  provide  that  the  Councils 
shall  have  power  to  erect  market  houses  where  they  please,  and 
regulate  them  as  they  think  proper,  so  that  no  existing  law  of 
the  Commonwealth  is  violated. 

The  right  to  establish  a  market  includes  the  right  to  shift  it 
from  place  to  place,  when  the  convenience  or  necessities  of  the 
people  demand  it.  This  was  decided  in  1817,  by  the  Court  of 
King’s  Bench,  in  Rex  vs.  Cottrell,  (1  Barn.  &  Aid.  67)  a  case 
very  much  like  the  present.  If  the  English  law,  saturated  as  it 
is  with  conservatism,  and  particularly  hostile  as  it  was  at  the  time 
to  everything  which  might  change  the  old  customs  of  the 
boroughs,  had  regard  enough  for  the  public  necessities  and  con¬ 
venience  to  adopt  this  rule,  it  will  hardly  be  rejected  here  where 
changes  are  so  rapid,  improvements  so  necessary,  and  the  preju¬ 
dice  against  reform  so  slight.  It  would  be  fastening  a  strange 
imbecility  upon  the  government  of  an  American  city  to  decide 
that  it  shall  not  have  new  market  houses,  whatever  may  be  the 
need  of  the  people,  without  also  maintaining  old  ones  after  they 
become  useless. 

But  the  general  right  to  build  market  houses,  and  to  shift 
them  from  place  to  place,  as  occasion  may  require,  does  not 
imply  a  right  to  build  them  on  the  public  highway.  High  street 
is  a  public  highway,  made  so  by  the  words  of  the  Penn  charter. 
The  market  houses  built  in  the  middle  of  it  were  a  nuisance  pre¬ 
vious  to  the  act  of  1804.  Those  who  maintained  them  might 
have  been  indicted,  and  any  citizen  could  have  abated  them.  It 
required  the  Supreme  Legislative  authority  of  the  State  to  take 
away  from  them  their  criminal  character.  The  members  of  the 
Common  Council  were  mistaken  when  they  voted,  in  1773,  that 
they  were  satisfied  of  their  right  to  obstruct  the  middle  of  the 
street  if  they  left  a  proper  space  on  each  side  of  the  passage  for 
carriages.  They  could  no  more  obstruct  it  partially,  than  close 
it  altogether,  and  a  nuisance  erected  and  maintained  by  a  public 
corporation  in  a  highway,  dedicated  to  the  use  of  the  whole 
people,  is  as  liable  to  legal  punishment  as  the  same  acts  done  by 
private  parties.  It  was  so  decided  by  the  Supreme  Court  of 
Alabama,  in  the  State  vs.  the  City  of  Mobile ,  (5  Porter,  279,)  a 
case  precisely  like  this  ;  and  our  own  cases  of  the  Commonwealth 
vs.  Hush,  (2  Harris,  186,)  and  Bowman  vs.  Commonwealth ,  (3 
Barr,  206, )  abundantly  show  that  the  same  principle  is  part  of 
the  law  in  this  State. 
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When  the  Legislature  in  1804  and  1810  legalized  the  market 
houses  on  High  street,  and  authorized  their  extension,  it  created 
a  privilege,  not  an  obligation.  Those  laws  were  merely  permis¬ 
sive.  If  the  members  of  the  Corporation  became  convinced  in 
the  course  of  time  that  the  unobstructed  use  of  the  street  as  a 
highway  was  of  greater  public  value  than  its  occupation  as  a 
market,  they  were  free  to  leave  it  to  the  purpose  for  which  it 
was  originally  intended,  and  fall  back  on  their  previously  exist¬ 
ing  right  to  build  market  houses  elsewhere.  If  the  privilege  of 
using  the  street  as  a  market  place  was  coupled  with  the  condition 
that  the  stalls  should  be  free,  that  condition  would  be  annulled 
by  the  abandonment  of  the  privilege.  Besides,  we  think  it  very 
clear  that  the  act  of  1804,  making  the  stalls  free  to  the  country 
people  forever,  was  repealed  by  the  act  of  1810,  which  author¬ 
izes  the  Corporation  to  let  one-half  the  stalls  to  farmers,  and  the 
other  half  to  butchers  and  victuallers,  at  an  annual  rent,  not 
exceeding  twenty  dollars.  It  is  true  that  the  words  of  the  act 
are  not  absolutely  free  from  ambiguity.  It  is  possible  that  the 
authority  to  rent  stalls  was  intended  to  relate  only  to  those 
subsequently  erected.  But  there  has  not  been  a  free  stall  in 
any  part  of  the  High  Street  Market  since  1810.  After  a  uniform 
construction  has  been  given  to  the  law  for  half  a  century,  by  all 
the  parties  interested,  and  among  others,  by  the  present  plaintiffs 
themselves,  it  is  too  late  to  expect  that  we  will  give  it  another. 
Mr.  Pratt,  and  the  other  farmers  who  complain  with  him,  being 
mere  lessees  from  year  to  year,  without  the  right  of  renewal,  are 
not  so  interested  as  to  make  it  necessary  for  their  sakes  to  stop 
the  progress  of  a  contemplated  improvement  which  concerns  so 
many  other  persons.  If  they  should  be  illegally  disturbed  before 
the  expiration  of  their  present  lease,  an  action  at  law  will  give 
them  a  full  remedy. 

It  is  said  that  the  old  City  Corporation  holds  the  property  it 
possesses,  in  trust  for  the  new  one,,  and  therefore  it  is  disabled 
from  taking  down  or  destroying  any  part  of  it.  The  thirty- 
seventh  section  of  the  Consolidation  Act  declares  that  all  the 
property  (markets  included)  of  all  the  municipal  corporations 
within  the  county  of  Philadelphia,  shall  be  vested  in  the  consoli¬ 
dated  city.  But  this  provision  is  not  to  take  effect  until  the  first 
organization  of  the  new  City  Councils.  Until  then,  the  title  to 
this  property  remains  where  it  was  before,  as  completely  un¬ 
affected  by  the  law  as  if  it  had  never  been  passed.  When  it 
does  come  into  the  hands  of  the  new  corporation,  it  must  be  held 
for  the  same  uses  to  which  it  is  now  devoted.  In  the  meantime. 
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the  power  to  manage  and  administer  it,  remains,  like  the  title, 
unchanged.  If  it  be  mismanaged  and  mal-administered,  we  are 
powerless  to  help  it.  With  every  inclination  to  do  so,  we  find 
nothing  in  the  law  which  enables  us  to  interfere. 

The  action  of  the  Councils  on  this  subject,  was  within  their 
jurisdiction,  and,  from  their  decision  upon  it,  there  is  no  appeal, 
except  to  the  public  opinion  of  the  new  city.  To  that  tribunal, 
therefore,  we  remit  all  parties. 

Motion  refused. 


